NOTICE TO DEFENDANT - You need not appear personally in court to answer the comptaint, but if you claim to have a defense,

either you or your attorney must serve a copy of your writen answer within 20 days as specified herein and also file the original in

the Land Court at the address herein provided.

COMMONWEALTH OF MASSACHUSETTS
LAND COURT
DEPARTMENT OF THE TRIAL COURT

CIVIL ACTION
NO. 09 pPS 393326

Zoning Board of Appeals of Holliston , Plaintiff(s)

V.

Housing Appeals Committee and Green View
Realty, LLC , Defendant(s)

SUMMONS

Green View Realty, LLC
To the above-named Defendant:

You are hereby summoned and required to serve upon Mark Bobrowski ,

of Blatman, Bobrowski & Mead, LLC

Plaintiff’s attorney, whose address is 9 Damonmill Sq., Ste. 4A4, Concord, Mass. , an answer
to the complaint which is herewith served upon you, within 20 days after service of this summons upon you,
exclusive of the day of service. If you fail to do so, judgment by default will be taken against you for the
relief demanded in the complaint. You are also required to file your answer to the complaint in the office
of the Recorder of this court at 226 Causeway Street, Boston, MA 02114 either before service upon
plaintiff’s attorney or within a reasonable time thereafter.

Unless otherwise provided by Rule 13(a), your answer must state as a counterclaim any claim which
you may have against the plaintiff which arises out of the transaction or occurrence that is the subject matter
of the plaintiff’s claim or you will thereafter be barred from making such claim in any other action.

Witness, KARYN F. SCHEIER, Chief Justice, at Boston,

}ﬁiﬂ et ’YVW%A

Recorder

NOTES
1. This summoens is issued pursuant to Rule 4 of the Massachusetts Rules of Civil Procedure,

2. When more than one defendant is involved, the names of all defendants should appear in the caption. If a separate
summons is used for each defendant, each should be addressed o the particular defendant,

3. TO PLAINTIFF’S ATTORNEY: PLEASE CIRCLE TYPE OF ACTION INVOLVED
(1) EQUITY — (2) OTHER

L.CS-4 (01403



COMMONWEALTH OF MASSACHUSETTS
LAND COURT

MIDDLESEX, ss MISC. CASENO.: O 5 313320

ZONING BOARD OF APPEALS OF HOLLISTON, )

)

Plaintiff )

)

v. )
) COMPLAINT

HOUSING APPEALS COMMITTEE and )

GREEN VIEW REALTY, LLC )

)

Defendants )

)

Introduction

1. This is an appeal, pursuant to G.L. c. 30A, §14, of the decision of the Housing Appeals
Committee. The Committee’s Decision is attached hereto. The Decision vacates the decision
of the Zoning Board of Appeals denying the comprehensive permit application of the
Defendant Green View Realty, LLC .

2. This is an action for declaratory judgment, pursuant to G.L. c. 231A, s. 1, with regard to the
title of Green View Realty, LLC, to the Property and the financial feasibility of the proposed
Project.

3. This is an action for declaratory judgment, pursuant to G.L. c. 231A, s. 2, with regard to
certain practices or procedures of the Housing Appeals Committee which are alleged to be in
violation of the laws of the Commonwealth, or are in violation of rules or regulations
promulgated under the authority of such laws, which violation has been consistently repeated.

Parties

4. The Zoning Board of Appeals of Holliston (“Board”) is a duly constituted zoning board of
appeals, with offices at Holliston Town Hall, 703 Washington Street, Holliston, Massachusetts.
The Board is empowered to hear applications for so-called comprehensive permits, submitted
under the provisions of G.L. ¢. 40B, §§20-23 and the regulations promulgated thereunder.



3. The Housing Appeals Committee (“HAC”) is an administrative entity created under G.L. c.
23B, §5A. The HAC, which operates under the auspices of the Massachusetts Department of
Housing and Community Development (“DHCD™), has the sole purpose of hearing applicants’
appeals from decisions by zoning boards of appeals under G.L. c. 40B, §§20-23. The HAC is
located at 100 Cambridge Street, Boston, Massachusetts.

4. Green View Realty, LLC (“GVR?”), is, upon information and belief, a Massachusetts

Limited Liability Corporation with a principal address of 189 Hartford Avenue, Suite 2-1,
Bellingham, Massachusetts.

Procedural Matters

5. On or about January 19, 2005, GVR submitted a comprehensive permit application to the
Board, secking approval for a 200 unit condominium complex (the “Project”) on a parcel of
land located off of Marshall Street in the Town of Holliston, containing approximately 53
acres and located in the Agricultural-Residence A Zoning District (the “Property™).

6. At the time of the submission of the application for the Project, the Property was owned by
the C&R Realty Trust and the R&C Realty Trust. GVR has or had a purchase and sale
agreement in place for the Property.

7. At the time of submission to the Board, the Department of Environmental Protection
(“DEP”") had imposed a lien on the Property for non-payment of clean-up costs.

8. During the course of the public hearing, GVR’s Project substantially changed from that
which was reviewed by is subsidy source, MassHousing, which issued the original Project
Eligibility Letter (“PEL") for the site. GVR’s Project was changed from 120 two-bedroom
units and 80 three-bedroom units to 50 two-bedroom units and 150 three-bedroom units. The
addition of 70 bedrecoms constituted a change of more than 10% in the total number of
bedrooms.

9. After a lengthy hearing, the Board denied the comprehensive permit on September 11,
2006. GVR appealed to the HAC on September 29, 2006.

10. The Board filed two motions to dismiss during the early stages of the HAC proceeding.
The Board alleged that GVR was not able to conclusively establish site control over a 2.5 acre
parcel originally granted by Cutter to Claflin in 1841. This parcel is within the Property. The
Board also alleged that GVR was not able to conclusively establish site control over a right of
way over the 1.49 acre parcel shown on the Property. The Board also alleged that the failure of
MassHousing to consider the additional 70 bedrooms a substantial change constituted a
violation of the regulations of the HAC. The Board also alleged that the Project was not
financially feasible due to the DEP lien on the Property. The HAC erroneously denied the
Board’s motions.



11. The HAC also denied the Board’s Motion to have the entire HAC (rather than a mere
hearing officer) preside over the hearing.

12. Per HAC regulations, pre-filed testimony was filed and a four day evidentiary hearing took
place in 2008,

13. The actual members of HAC did not attend the evidentiary hearing. The Chairman of the
HAC presided over the proceedings. All material tasks were delegated fully to the Chairman.

14. The actual members of the HAC have not adequately reviewed the evidence or testimony
in this matter. In that the expert testimony presented by the parties was diametrically opposed,
it was essential that each member of the Committee to both review the testimony in person to
assess the credibility of the witnesses and review each written or documentary item of
testimony and evidence.

15. In a decision dated January 12, 2009, the HAC vacated the decision of thé Board and
ordered a comprehensive to be issued subject to certain conditions.

Statement of the Facts

16. The Property has been investigated by the Massachusetts Department of Environmental
Protection (DEP) and the United States Environmental Protection Agency (EPA) due to the
fact that it served as disposal site for tires, construction debris and other hazardous materials.
EPA and DEP performed environmental investigations and preliminary cleanup activities at the
site from 1987 to 2002. As part of these activities, more than 340 drums containing tar and
other contarninants, approximately 210,000 tires, construction debris, solid waste, and more
than 70 tons of contaminated soil were removed from the Property.

17. The Property still contains a significant volume of construction debris and landfilled
material located across several areas of the site, and is still contaminated with a variety of
organic and inorganic contaminants, including chlorinated solvents, PAHs, lead, asbestos and
PCBs. The extent and volume of this contamination has been estimated, but not fully defined.
It is undisputed that tricholoroethylene (TCE) and other organic compounds have entered into
the groundwater beneath the Property. TCE is present in both the shallow overburden and
bedrock aquifers and is known to have spread across Marshall Street via the groundwater.

18. Neither GVR nor the DEP has been able to locate the source of TCE on the Property that
has contaminated the groundwater.

19. The presence of TCE, which is a carcinogen, in the groundwater at the Property and under
abutting parcels provides a potential human health risk due to the potential for ingestion in
drinking water or inhalation of indoor air that has been impacted by TCE velatilization from
the groundwater beneath an occupied dwelling.
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20. In conjunction with the Massachusetts Contingency Plan (MCP) for the clean-up of the
hazardous materials, GVR’s Licensed Site Professional (LSP) has developed a Revised
Conceptual Remedial Plan that includes the pumping and treating of groundwater at the area
on the Property with the highest amount of TCE contamination as a type of “source removal”.
The remedial plan is inadequate under DEP Method 1 cleanup standards from 310 CMR
40.0974(2) for “Groundwater 1” or “GW-1"" and for Groundwater 2 or “GW-2".

21. Based on historic TCE groundwater concentrations, the presence of TCE in groundwater
above the GW-2 standard poses a health risk to occupants of proposed dwellings above this
groundwater, and this risk may extend beyond Marshall Street under currently occupied
dwellings at 14, 30, 46 and 64 Marshall Street.

22. GVR’s Revised Conceptual Remedial Plan also includes the injection of a bioremedial
additive to enhance ongoing bioremediation of groundwater on the Property and at
downgradient properties. The remedial plan calls for the injection of up to 8,000 pounds of
Hydrogen Release Compound (HRC) for enhanced anaerobic bioremediation. The proposed
anaerobic biclogical treatment of TCE will result in the formation of breakdown products, such
as vinyl chloride, that are known to be more toxic than TCE, and are typically not effectively
degraded by the anaerobic treatment method proposed by GVR.

23. By-laws in the Town of Holliston set higher standards of public health protection than the
MCP. Section I-D.1 of the Town of Holliston Zoning By-Laws states:

In any district no use will be permitted which will produce a nuisance or hazard from
fire or explosion, toxic or corrosive fume, gas, smoke, odors, obnoxious dust or vapor,
harmful radioactivity, offensive noise or vibration, flashes, objectionable effluent or
electrical interference which may affect or impair the normal use and peaceful
enjoyment of any property, structure, or dwelling in the neighborhood. Neither shal
there be permitted any use which discharges into the air, soil, or water any industrial,
commercial or other kinds of wastes, petroleum products, chemicals or pollutants
unless the same are so treated before discharge as to render them harmless to life or
vegetation of any kind.

24. Additionally, Section V-N.2 of the Holliston Zoning By-Laws states:

No discharge at any point into any public sewer, private sewerage disposal system,
stream, water body, or into the ground, of any materials of such nature or temperature
as can contaminate such water body or water supply. or cause emission of dangerous
offensive elements in reaction thereto, shall be permitted except in accordance with
applicable federal, state, and local health and water pollution control laws and
regulations.

25. The use of the Property for the Conceptual Remedial Plan is prohibited under Section I-
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32. Volatile Organic Compounds (VOCs) were also analyzed as part of the February 2008
monitoring round. One detection of chlorobenzene was found above the laboratory reporting
limit at “WELL-B”. The concentration of chlorobenzene at this location was 0.002 mg/l
compared to the drinking water standard of 0.1 mg/l.

33. A 1979 Solid Waste Disposal Study states that the Landfill served primarily as a municipal
solid waste disposal site for the Town’s residents. The report notes that “disposal at the site
once included open burning; however, a conventional landfill operation is now maintained”.
The report also notes that commercial haulers delivered waste to the Landfill, including waste
from four industries “atypical of a residential community”. These industries included
Dennison Manufacturing; North American Glass Company; Axton-Cross Chemical Company;
and Mooney & Company. Manufacturing and chemical companies can have solvents in their
solid waste stream, including chlorinated volatile organic compounds such tetrachloroethylene
and ftrichloroethylene.

34. Based upon the results of the 1979 Solid Waste Disposal Study, the Town opted to close
and cap the Landfill in accordance with Massachusetts Department of Environmental Quality
Engineering (DEQE, now DEP) closure requirements that were in place at the time.

35. GVR’s Property is located upgradient from the Landfill in the Cedar Swamp aquifer.
Approximately 65,000 gallons per day of treated wastewater is proposed to be discharged by
the GVR development at this location.

36, The Town of Holliston’s water supply Wells #3 and #4 are located in the southern portion
of the aquifer below the Landfill. Well #3 is an 85 foot well that was put online in 1958 with a
pumping capacity of 300 gallons per minute (gpm). Well #4 was put on line in 1964 with a
pumping capacity of 550 gpm.

37. The general hydrology of the area indicates that groundwater will flow from the GVR
Property beneath the Landfill and towards Well #3 and Well #4.

38. Well #3 was closed in 1977 due to iron concentrations up to 1.4 mg/l. Concentrations of
iron at Well #4 in the 1990s ranged from 1.3 to 3.4 mg/l and required the construction of a
$2,100,000 treatment plant in 1991 to remove the iron to the acceptable Secondary Maximum
Contaminant Level of 0.3 mg/l. Iron levels continued to rise in the raw water at Well # 4 over
the next several years with concentrations reaching 4.5 mg/l in 2005. Consequently, additional
treatment processes were added to Well #4 in 2006 at a cost of $1,800,000. Iron levels have
continued to increase in the raw water at Well #4 with a level of 6.8 mg/l being observed in
February of 2008.

39. The proposed GVR development will exacerbate the high iron and manganese
concentrations being observed at Well #4. GVR’s 65,000 gpd discharge will mobilize the iron
and manganese concentrations beneath the Landfill, which will then reach Well #4 and degrade
the water quality at the well. GVR’s discharge will also mobilize iron and manganese in the
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ambient soils between the GVR site and Well#4 with the same effect,

40. This constitutes a violation of the provisions of Section V-N.2 of the Holliston Zoning By-
Law. Section V-N.2 bars “discharge at any point into .... the ground, of any materials .... as can
contaminate such water body or water supply, or cause emission of dangerous offensive
elements in reaction thereto ....”

41. The proposed GVR development could cause chlorobenzne contamination in Well #4.
GVR’s 65,000 gpd discharge could mobilize observed concentrations beneath the Landfill,
which will then reach Well #4 and degrade the water quality at the well.

42. This constitutes a violation of the provisions of Section V-N.2 of the Holliston Zoning By-
Law. Section V-N.2 bars “discharge at any point into .... the ground, of any materials .... as can
contaminate such water body or water supply, or cause emission of dangerous offensive
elements in reaction thereto ....”" '

43. Wetlands and the buffer zones thereto occupy substantial portions of the Property. The
project must adhere to requirements of the Massachusetts Wetlands Protection Act, MGL Ch 131
§40 (the “WPA™). Additionally the Town has enacted, via Home Rule, a local Wetland By-Law
and accompanying regulations which prescribe additional protection over and above the WPA.
The local Wetlands By-law treats isolated wetlands and buffer areas as actual jurisdictional
resource areas, whereas the WPA does not.

44.. Section 6 the Town’s Wetland Regulations contain regulations citing the values of buffer
zones and establishing extreme limitations with respect to work therein. Section 6.3.1 states
that buffer zones:

are presumed important to the protection of [wetlands] because activities taken in close
proximity to wetlands and other resources have a high likelihood of adverse impact
upon the wetland or other resource, either immediately, as a consequence of
construction, or over time, as a consequence of daily operation or existence of the
activities.

45. Section 6.3.1 goes on to state that any or all of the 100 buffer zone may be maintained in
an undisturbed state so as to preserve values such as reduction in water pollution, control of
surface water runoff, protection of ambient shade conditions, protection of wildlife habitat and
maintenance of a “filter zone” to protect water supplies. Under Section 6.3.1, no disturbances
may occur to the buffer zone “unless the applicant provides evidence deemed sufficient by the
Commission that the area or part of it may be disturbed without harm to the values protected by
the By-law.” Succeeding sections provide even more exacting protections of buffer zones.

46. In 2003, GVR filed an Abbreviated Notice of Resource Area Delineation (“ANRAD?).

The ANRAD was withdrawn by GVR prior to a final evaluation that might allow the issuance
of a complying Order (“ORAD”) by the Holliston Conservation Commission. In the five years
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since the last attempt to delineate wetlands on the Property, GVR has illicitly used heavy
machinery in and around wetlands and has stockpiled materials in sensitive areas.
Accordingly, these activities may have altered the wetlands areas or their buffers, requiring a
new delineation.

47. Without a proper wetlands delineation, it is not possible to with any reasonable degree of
certainty that the Project can be constructed without adversely affecting the interests of the
WPA and the local By-law.

48. GVR’s Project’s on-site retention basins will directly and adversely impact resource areas
regulated locally and under the WPA, including but not limited to on-site isolated wetlands,
buffer zones and an open water/wetland/vernal pool area.

49. There is an open water/wetland/vernal pool area that is regulated locally and under the
WPA located in the northeasterly portion of the Property, west of Marshall Street. This
resource area is presumptively classified as a potential vernal pool. Even if the water body is
not a vernal pool, this water body and its buffer zone is a resource area subject to regulation
both locally and under the WPA. The Project includes a major retention basin (Basin No. 4P)
immediately adjacent to and surrounding this wetland/water body on its east, south, and west
sides. This retention basin requires substantial excavation around the perimeter of this wetland
extending below elevation 260.0. The elevation of the bottom of the Basin 4P is more than one
foot lower than the surface of the existing wetland. Extensive excavation at elevations below
the surface of the adjacent wetland are likely to lower groundwater and dewater the wetland,
thus adversely impacting the wetland’s vegetation and habitat value.

50. Under Sections 3.4 and 6.3.1.1 of its Wetland Regulations, the Town establishes a 50" no-
disturb zone around resource areas. The design of Basin 4P does not comply with this no-
disturbance zone.

51. Section V-1 of the Holliston Zoning By-Law limits construction within 25 feet of
designated wetlands, as shown on the Town’s “Wetland and Floodplain Zoning Map.” GVR’s
design shows less than 25 feet between the basin embankments and the edge of bordering
vegetated wetlands. In addition to the wetlands adjacent to Basin 4P, this map shows two
additional wetland resource areas in the approximately location of Road 1. The roadway will
destroy this locally defined and regulated wetland.

52. The Property also exhibits an isolated wetland located in the southwesterly portion of the
site approximately 1,000 feet west of Marshall Street. It is undisputed that isolated wetlands
are regulated under the local wetland by-law and regulations. The construction of proposed
retention Basin No. 7P will involve complete destruction of this locally protected isolated
wetland including removal of all wetland vegetation, removal of all hydric soils, and lowering
the ground surface within the wetland by 4V feet or more. Both the wetland and its 50 foot
protective buffer zone will be destroyed.



53. The Massachusetts Stormwater Handbook requires a minimum two-foot separation
between the bottom of a basin and groundwater. GVR’s proposed design does not meet this
standard with regard to Basins 4P and 5P.

54. The Town has adopted “Stormwater and Runoff Regulations.” The GVR project does not
comply with these regulations and no effort was made o demonstrate the impact of these
regulations.

55. GVR’s revised site plan depicts three on-site stormwater management arcas. Basin 4P is in
the northwesterly portion of the site. A culvert conveys stormwater into Basin 4P from a
smaller stormwater management basin known as Basin 5P on the south side of the
northernmost project driveway at Marshall Street. Basin 7P is located in the southwesterly
portion of the Property. The design of these basins does not comply with the Stormwater and
Runoff regulations.

56. GVR’s plans fail to provide necessary vehicular access to the basins, lack a security fence
around the basins, fail to provide required drywells for the houses, and fail to provide required
“stilling basins.” These flaws not comply with the Stormwater and Runoff regulations.

57. The required raising of the bottom of Basin 4P affects other drainage facilities. First, at
least two of the catchbasins along Road 1would have invert elevations (261.97) below the
required elevation of Basin 4P (262). Thus, these basins would be subject to the risk of
surcharge and remixing contaminants trapped in their sumps. Second, the design surface of
Basin 4P is nearly 4 feet above the invert of a required component known as a “Vortechnics”
unit. This will disable such unit from achieving the level of removal of Total Suspended Solids
(TSS) that is required by DEP’s Stormwater Management Standards.

58. At Basin 5P, two accompanying catchbasins at the end of the site driveway at Marshall
Street have rim grades of 265.9 and invert grades of 261.9 and 261.83. The maximum
permissible surface water in Basin 5P should have been limited to elevation 261.83 in order to
avoid surcharging the catchbasins and remixing contaminants trapped in their sumps. The
design of this basin in not in compliance with the DEP Stormwater Management Standards.

59. Basins 4P and 5P also fail to adhere to the stringent provisions of the Holliston Board of
Health Stormwater Regulations for design of with respect to slopes and depth. The sideslopes
of Basins 4P and 5P are approximately 3 to 1 whereas, to protect against erosion, the maximum
permitted slopes under the regulation are 4 to 1. Additionally, Basin 4P has a proposed depth
of 4.51 feet and Basin 5P has a proposed depth of 5.92 feet, both of which exceed the
maximum permitted depth of 3 feet.

60. At Basin 7P, the bottom of the basin is proposed to be 4.5 feet below the elevation of the
adjacent wetland. This design flaw will result in the interception of groundwater and the
destruction of an entire isolated wetland and most of its 50 and 100 foot buffer zones. The
design of this basin in not in compliance with the DEP Stormwater Management Standards.
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61. Like Basins 4P and 5P, Basin 7P also does not comply with the Holliston’s Stormwater
Regulations for design of stormwater basins with respect to slopes and depth. Sideslopes of
Basin 7P are approximately 3 to 1 whereas the maximum permitted slopes are 4 to 1. Similarly
the design depth of Basin 7P is 4.88 feet which exceeds the maximum permitted depth of 3
feet.

62. The Project will be served by two access points on Marshall Street, which is a narrow
winding local scenic roadway. GVR also proposes an emergency access way to the south of
the two main access ways. Internally, the project is served by a network of lengthy roadways.
All 200 units are served by short driveways off the internal road network.

63. In order to avoid unsafe roadways, the Town prohibits single access roadway segments in
excess of 500 feet. The Town also prohibits more than 12 houses on any given smgle access
roadway. The design of GVR’s Project does not comply with these restrictions.

64. The Project will generate over 1,100 vehicle trips per day on both weekdays and
Saturdays. Marshall Street is already over-taxed. It is a rural country road that already has
difficulty handling its traffic load, especially when the soccer fields are in use. The
introduction of an additional 1000 vehicles per day will certainly cause back-ups that, in the
event of a fire, will be difficuit or impossible for HFD trucks to navigate without delays that
put residents and emergency personnel at risk. .

65. Marshall Street’s paved width is only 18 to 22 feet wide. This widih is too narrow to safely
handle the additional traffic generated by GVR’s Project.

66. The Intersection Sight Distance (ISD) at the intersection of the northerly access drive
(Drive 1) with Marshall Street is inadequate. Due to the vertical alignment of Marshall Street,
the required ISD cannot me met for the intersection of the southerly access drive (Drive 2) with
Marshall Street. The required ISD also cannot be met at the Marshall Street and Prentice
Street intersection.

67. GVR’s proposed school bus stops will compromise public safety. These bus stops are at
Jarge distances from many dwelling units where school children are likely to live. In some
cases, these covered bus stops are located more than 1,000 feet from the dwelling units.
Further, the bus stop at the southern driveway is approximately 300 feet from the nearest
dwelling unit. Because of these long distances, it is likely that parents will drive younger
school children to these bus stops and wait in their vehicles on the road shoulder until the
school children board the buses. This will occur even more during winter months when the
roadways are narrowed due to snow, or during rain events when driving conditions are less
than optimal. Once the school children board the buses, some vehicles will exit the site and
others will U-Turn. This pattern will be repeated (in reverse) as children return from school.
There is insufficient road shoulder to accommodate a queue of parked vehicles and emergency
vehicles.
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68. The total household population at Cedar Ridge Estates will be a low of 567 to a high of
612 people. The total number of children aged 0 to 17 will be in the range of 128 to 154. Of
these children, 92 to 110 will be school aged children aged 3-17 years.

69. GVR’s proposal does not meet generally accepted standards for open space. There is
insufficient area dedicated to elementary and pre-school playgrounds. There is not enough
area dedicated for larger playing fields, which GVR proposes to locate over the wastewater
treatment facility. The location of the proposed play areas is inadequate, because many
children would have to cross a street to access play areas, and this constitutes a safety concern.

70.Adjacent soccer fields on Marshall Street cannot be used by Project residents for
recreational purposes. The soccer fields are under the exclusive lease by the Holliston Youth
Soccer Association (HYSA) and are gated when not in use. Due to the lease and insurance
limitations, public access is prohibited outside of HYSA sanctioned events.

71.The HAC’s decision erroneously disregarded local bylaws, state regulations and accepted
standards in overturning the Board’s decision.

COUNT 1
Appeal Parsuant to G.L. c. 30A,s. 14

72. The Board repeats and reallages the information set forth in paragraphs 1-70 and
incorporates same by reference herein.

73. The HAC’s Decision and its pre-hearing rulings are in excess of said agency’s statutory
authority.

74. The HAC’s Decision and its pre-hearing rulings are based upon multiple errors of law,
including, but not limited to, the HAC’s disregard for local bylaws, state regulations and
accepted standards that are essential for the preservation of public health and safety and the
environment.

75. The HAC’s Decision and its pre-hearing rulings were made upon unlawful procedures.

76. The HAC’s Decision and its pre-hearing rulings are not supported by substantial evidence
and are unwarranted by the facts in the record.

77. The HAC’s Decision and its pre-hearing rulings are arbitrary, capricious, an abuse of
discretion and otherwise not in accordance with law.

78. The HAC’s procedures and decision operated to deprive the Board of due process
guarantees.
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COUNT II

Prayer for Declaratory Relief Pursuant to G.L. ¢, 2314, s. 1

78. The Board repeats and reallages the information set forth in paragraphs 1-77 and
incorporates same by reference herein.

79. GVR does not have clear title to portions of the Property sufficient to constitute site
control.

80. The DEP lien constitutes an impediment to GVR’s site control.
81. There is an actual controversy regarding the rights of GVR in the Property.

82. The Board has exhausted its administrative remedies with respect to GVR’s rights in the
Property.

COUNT I1II

Prayer for Declaratory Relief Pursunant to G.L. ¢. 231A,s. 2

83. The Board repeats and reallages the information set forth in'paragraphs 1-82 and
incorporates same by reference herein.

84. The HAC’s rulings and actions in this matter, including but not limited to its
misapplication of the burden in denovo proceedings, failure to allow challenges to the decision
of a subsidizing agency, failure to properly apply local standards, and failure to take
jurisdiction of environmental matters governed by State and Federal law constitute errors of
law. These errors, among others, constitute a practice or procedure of the HAC in violation of
the laws of the Commonwealth, or are in violation of rules or regulations promulgated under
the authority of such laws, which violation has been consistently repeated.

WHEREFORE, for the foregoing reasons, the Board respectfully requests that this Court:

1. Enter Judgment in favor of the Board, annulling the HAC’s decision and upholding the
underlying decision of the Board.

2. Declare that GVR does not possess adequate rights to use, maintain and improve the
Property in the manner approved by the HAC '
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3. Declare that the HAC’s practice or procedure of deferring to state and federal agencies on
environmental matters subject to state and federal permitting is in violation of the laws of the
Commonwealth, or in violation of rules or regulations promulgated under the authority of such
laws, which violation has been consistently repeated, and order the Committee to cease and
desist such practice and procedure. ‘

ZONING BOARD OF APPEALS OF HOLLISTON,
By its attorneys

DATE: 02/11/09

{
Mark-Bobrowski

Blatman, Bobrowski & Mead, 1L.LC

9 Damon Mill Square, Suite 4A4

Concord, MA 01742

978.371.3930

BBO # 546639 '

L el (L)

Jason R. Talerman

Blatman, Bobrowski & Mead., LLC
2 Milliston Road, Suite 2G

Millis, MA 02054

508.376.8400

BBO # 567927
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DECISION

I. PROCEDURAL HISTORY

On January 19, 2005, Green View Realty, LLC submitted an application to the
Holliston Zoning Board of Appeals for a comprehensive permit pursuant to G.L. ¢. 40B,
§4 20-23 to build 200 affordable, mixed-income, condominium housing units known as
Cedar Ridge Estates on a nearly 53-acre site at the southwest comer of Marshall and
Prentice Streets in Holliston. The housing is to be financed either under the Housing
Starts Program of the Massachusetts Housing Finance Agency (MassHousing) or the New
England Fund of the Federal Home Loan Bank of Boston. Exh. 4, fifth section, p. 1.

On September 11, 2006, the Board denied the comprehensive permit. Exh. i, On
September 29, the developer appealed to this Committee. Thereafter, in order to structure
the Committee’s de novo hearing and narrow the issues presented, the parties negotiated a
Pre-Hearing Order, which was issued by the presiding officer pursuant to the Committee's

regulations.’ Prefiled testimony was received from fifteen witnesses, a site visit and three

I. Preliminary hearing procedures are described in 760 CMR 30.09(4) and 760 CMR.
56.06(7)(d). That is, our regulations, which originally appeared at 760 CMR 30,00 and 31.00,
have been amended and recodified effective February 22, 2008 as 760 CMR 56.00. Our hearing



days of hearings to permit cross-examination of witnesses were conducted, and post-

hearing briets were filed.

II. FACTUAL OVERVIEW

This case involves a large, 52.55-acre, itregularly shaped site in an area of
Holliston zoned “Agricultural-Residential A,” which permits residences on 80,000 square
foot lots. Exh. 1,9 1;7; 8; 32, § IV-B. The immediate vicinity is sparsely developed,
though residential housing subdivisions are scatiered through the general area of town in
which the site is located. Exh. 7, 8. The 200 units of condominium housing are primarily
in quadraplex buildings, with a few triplex and duplex buildings. The proposal includes
two entrance roadways from Marshall Street, and an additional emergency access
roadway from Marshall Street. Exh. 10,

The site is currently wooded, rising to a small hill at its center. Bxh. 48, p. 9. In
the northeastern corner, near where the site abuts the intersection of Prentice and
Marshall Streets, there is a manmade pond with bordering wetlands. Exh, 7; 48, 4 24,
The western third of the site consists of a much larger, forested wetlands area. Exh. 7;

48, p. 9. The total of wetlands area on the site is 16 acres. Exh. 71, 94 102.

The site is what is commonly known as a “brownfields” site. That is, a previous
owner, beginning in the 1960s, allowed illegal, unsupervised dumping on the site. In the
mid-1980s, both the U.S. Environmental Protection Agency (EPA) and the Massachusetts
Department of Environmental Protection (DEP) investigated and assessed the site. Exli, 45,

p. 13 71,99 63, 65. As a result, more than three hundred drums containing tar and other

technically began under the old regulations with the initial Conference of Counsel in 2006, and
did not terminate until briefs were filed September 22, 2008. Under longstanding practice,
however, we consider the date of our hearing to be the date on which the Pre-Hearing Order was
issued, in this case, April 7, 2008, which is after the effeciive date of the new regulations.
Further, the new regulations themselves indicate that they are generally to be applied to matters
pending before us. 760 CMR 56.08(3). In addition, since many provisions of the new
vegulations are identical to those in the previous version, fow issucs of fairness with regard to
retroactive application are raised in any case. Therefore, we will generally apply the new
regulations, and rely on the old regulations when principles of basic fairness so require. See
Cory Heath Community Corp. v. Edgartown, No. 06-09, slip op. at 3-4 (Mass. Housing Appeals
Committee Apr. 14, 2008), appeal docketed No. 08-00021 (Dukes Super. Ct. May 19, 2008).



contamninants, two hundred thousand tires, construction debris, other solid waste, and
seventy tons of contaminated soil have been removed from the site. Exh. 71, 14 61-64.

In conjunction with construction of the housing, the developer will complete remediation of
the site by transporting hazardous and recyclable materials off site, monitoring and treating
groundwater as necessary, and consolidating non-hazardous waste and existing fill into a
smaller sealed and capped disposal area on the western portion of the site where no housing
will be built. Exh. 71, 44 85-87; also sce Exh. 12 (Supplemental Investigation & Revised

Conceptual Remedial Plan with Associated Cost Estimates).

HI. PRELIMINARY ISSUES

Prior to the evidentiary portion of the hearing, the Board moved twice to dismiss
the appeal, and also filed a motion to clarify which environmental issues were local issues
property before the Committee under the Comprehensive Permit Law and which were
state and federal issues beyond its jurisdiction. The presiding officers® denied the
motions to dismiss, and clarified the treatment of the environmental issues. We will
revisit those issues briefly.”
A. Title Issues and Site Control

The arguments initially raised by the Board were addressed fully in the presiding
officer’s February 20, 2007 Ruling on Board’s Motion to Dismiss. That is, consistent
with a number of our past precedents, when the number of housing units changes during
the local hearing process, and the Board has the opportunity to review those changes, the
developer is not required to obtain a new project eligibility determination from the
subsidizing agency in order to maintain fundability. Second, as also explained in detail in

the February 20, 2007 ruling, the record shows colorable title to the 2.55-acre parcel

2. Alittle more than half way through the two-year hearing process Committes Chairman
Wemer Lohe replaced Hearing Officer Shelagh A. Ellman-Pearl as the presiding officer.

3. As is common, the presiding officer’s rulings were interlocutory and were not published on
the Committee’s website. They are, of course, part of the record in this case, and are hereby
ratified by the full Commitiee. But to the extent that there are inconsistencies between them and
this decision, this decision controls, Further, unpublished relings, as preliminary statements of
the law by the presiding officer alone, though they may occasionally provide useful guidance,
generally should not be considered precedent in other cases.



challenged by the Board* and also sufficient rights with regard to an easement over a
bridle path to establish site control. Also see Exh. 71, 44 24-28; 72, 14 6-15; 89, ¢ 36;
cf. Exh. 77, 957; 718, % 8(a).
B. The DEP Liens and Site Control

In the second, February 20, 2008 ruling, the presiding officer addressed a new
argument concerning site control. The Board asserted that because of Massachusetts
Department of Environmental Protection (DEP) liens, the developer did not have control
of the proposed site as required by 760 CMR 31.01. Specifically, between 1984 and
1989, when the owners of the development site allegedly failed to respond to Notices of
Response Action from DEP under G.L. ¢. 21E (Mass. Oil and Hazardous Material
Release Prevention and Response Act), state and local authorities took action on their
own, and incurred response action costs. Exh. 71, 49 63-64, 71.; 78, 9 8(k). Ultimately,
DEP perfected liens on the property to secure payment of the response action costs in the
amount of $1.75 million. Exh, 70, third “whereas” clause and 46, In 2002, DEP and the
town issued a request for proposals to attract a developer to purchase and develop the site
and pay off the indebtedness. Exh 71, 9 73.

On January 3, 2005, the current developer, Green View Realty, LLC, entered into
a purchase and sale agreement for the site with the owners, the C&R and R&C Trusts. In
addition to the standard recitations, the agrecment states that the sellers will convey
marketable title to the property, free from all encumbrances, “subject, however, to the
following: ... {v) ... the lien ... by the Massachusetts Department of Environmental
Protection attached hereto as Exhibit H....” Exh. 14, § XI-A(v). It goes :on to provide
that the seller is obligated to convey title “subject fo the following conditions precedent
on the closing date:... (iii) the DEP lien on the Property shall be paid and discharged or
subject to written agreement with DEP....” BExh. 14, § XII-B(iii). Thus, the purchase and
sale agreement clearly contemplates the DEP liens, and is not invalidated by their

existence. There is no question that a valid purchase and sale agreement is sufficient to

4. The site includes three parcels. The first two are adjacent parcels which total 50 acres and are
located at 708 Prentice Street; the third parcel is a 2.55-acre tract of land located southeast of a
parcel referred to as “Parce] 7319.”



establish site control. 760 CMR 56.04(4)(g), 31.01(3). “The statute does not explicitly
state the requisite property interest necessary to qualify as an applicant for a
comprehensive permit.... [But it] does not require the applicant... to establish. ., a
present title in the proposed site.” See Hanover v. Housing Appeals Committee, 363
Mass. 339, 377-78 (1973); also see Autumnwood, LLCv. Sandwich, No. 05-06, slip op. at
3 (Mass, Housing Appeals Committee Nov. 4, 2005 Ruling on Motion to Dismiss),
Paragon Residential Properties v. Brookline, No, 04-16, siip op. at 6 (Mass. Appeals
Committee Dec. 1, 2004 Ruling on Pre-hearing Motions). Thus, the presiding officer’s
ruling in February 2008 was correct. Further, three months after the ruling on this
question, the developer entered into an agreement with DEP, which established that in
retutn for a payment of $1,750,000, DEP wiil issue a recordable release of the liens at the
time of the closing on the sale of the site by the trusts to the developer. Exh. 70, 146, 9.
Thus, it is clear that the liens will not stand in the way of the developer’s ability to control
the site in order to proceed with the development.
C. Fundability

Finally, the Board argued that the amount of the lens was sufficiently large to
render the proposed project no longer fundable. The Board has renewed this argument in
its post-hearing brief, specifically claiming that because of “an uncharacteristically low
profit margin,” the development is not financially feasible, and therefore not fundable
under our regulations, We conclude that the Board has not rebutted the presumption of
tundability established under our regulations.

- Financial feasibility is an essential part of fundability, which, in turn, is a
component of the determination of project eligibility that is made by a subsidizing agency
to initiate the entire permitting process under the Comprehensive Permit Law.” The
determination of project eligibility was made with regard to this development pursuant to
760 CMR 31.01(1)(b) and 31.01(2)(b)(4), the regulations in effect at that time, That s,

5. The Board refers to fundability as a “Jurisdictional requirement.” Board's Brief, pp. 5-6. In
fact it is more properly viewed as a substantive aspect of the developer’s prima facie case for
entitlement for a comprehensive permit, or as it is referred to in our new regulations, a “project
cligibility requirement.” Town of Middleborough v. Housing Appeals Committee, 449 Mass.
514, 521 (2007); 760 CMR $56.04(1).



on August 24, 2004, MassHousing issued a project eligibility determination. Exh. 4, fifth
section. On July 19, 2006 and July 31, 2006, MassHousing reviewed that determination,
and concluded that “there is no need to modify our original project eligibility letter. ...we
will review all changes in this project when an application for Final Approval is
submitted when and if a comprehensive permit is granted.” Bxh, 2; Bxh. 3, third para.
These letters established a presumption of fundability. 760 CMR 31.01(2)(f),
31.07(1)(a). To reemphasize the nature of the presumption, the regulations in effect at
that time provided that this Comumittee gencrally was not to hear evidence concerning
fmancial feasibility or fundability other than evidence “as to the status of the project
before the subsidizing agency.” 760 CMR 31.07(4)a), 31.07(4)(d). That is, as elaborated
in severa of our decisions, although it would be appropriate for us to hear evidence that
the subsidizing agency had withdrawn its determination, because fundability is a technical
administrative matter within the expertise of the subsidizing agency, it is inappropriate
for us to go further and look behind the subsidizing agency’s determination and make our
own determination. See Farmview Affordable Homes, LLC v. Sandwich, No. 02-32, slip
op. at 4-5 (Mass. Housing Appeals Committee May 21, 2004 Ruling on Motion. .. to
Quash Subpoenas...); CMA, Inc. v. Westhorough, No. 89-25, slip op. at 7-9 (Mass.
Housing Appeals Committee Jun. 25, 1992). Similarly, we might have considered a
finding that the fundability requirement had not been mest if there had been evidence that
the subsidizing agency had conducted its review improperij,z.6 See Bay Waich Realty Tr.
v. Marion, No. 02-28, slip op. at 2-3 (Mass. Housing Appeals Committee Order
Coenceming Jurisdiction Nov, 22, 2004)(site plans not reviewed in making project
eligibility determination), aff'd sub nom. Board of Appeals of Marion v. Housing Appeals
Committee, No, 07-P-1372 (Mass. App. Ct. Oct. 7, 2008). These regulations and
precedents are consistent with the ruling of the Appeals Court that the appropriate avenue

for challenging the validity of a project eligibility determination is during an appeal to

6. It appears that the subsidizing agency did not specifically consider the liens when it issued its
project eligibility determination in 2004 since they had not yet been perfected. But it was well
aware of the need for and possible costs of remediation on the site since it included a condition
that required the developer to obtain “cost-cap and third-party lability protection insurance. ..



this Committee, with subsequent review by the courts pursuant to G. L. ¢. 30A. Town af
Marion v. Mass. Housing Finance Agency, 68 Mass.App.Ct. 208, 211 {2007). That is,
the court did not indicate that this Committee is to substitute its judgment for that of the
subsidizing agency, but rathet noted that it must be borne in mind that “the funding
eligibility determination is merely an interim step in the adroinistrative process.” Jd, at
211, 471; also see Zown of Amesbury Zoning Board of Appeals v. Housing Appeals
Committee, Misc, No. 07-PS-351321, slip op. at 19, 16 L.C.R. 332, 337 (Mass. Land
Court May 16, 2008) (“...there is no requirement that a project eligibility letter must be
maintained while an appeal is pending. Clearly this is a matter which will be overseen by
the Project Administrator as the project proceeds.”), appeal docketed, No. 2008-P-1240
{Mass. App. Ct. Jul. 24, 2008).

The Board’s argument here asks us to engage in a financial analysis that would
allegedly show that because of the size of the DEP liens and changing development costs
the proposal is no longer financially feasible. Board’s Brief, p. 4. But this is the sort of
technical analysis of fundability that should be reserved for MassHousing, and not this
Committee. Thus, we conclude that the Board has not rebutted the presumption of
fundability.

Finally, if fundability were to be reviewed under our new regulations, there would
be even less basis for us to reconsider financial feasibility and fundability. The
regulations now provide that the subsidizing agency’s determination is “conclusive,” and
any subsequent allegation of failure to fulfill one of the requirements may only be made
on the grounds that the proposal itself has changed, and in that case the question of
continuing fundability is to be determined by the subsidizing agency. 760 CMR 56.04(1),
56.04(4)(d), and 56.04(6).

D. Crarification of the Scope of Environmental Issues

As discussed in detail in the presiding officer’s ruling of February 20, 2008, the

Board argued that “as a matter of law, there is no limitation of the scope of environmental

issues that may be considered in a ZBA or Committee proceeding.” Appellee’s Motion to

providing as much as $3,000,000 in insurance coverage to protect the Town of Holliston,
MassHousing, and other parties....” Exh. 4, fifih section, p. 3, % &; also see Bxh. 3,



Clarify Scope of Envirommental Matters..., p. 3, n.1 (tiled Aug. 17, 2007). We disagree.
But often there is not a bright line between matters that are Jocal concerns that we must
consider and those that are state or federal questions beyond our jurisdiction. For that
reason, prior to the actual presentation of evidence in this case, the presiding officer
issued a ruling attempting to clarify the scope of the issues to be considered. This, in turn
was followed in the normal course by a Pre-Hearing Order prepared with the participation
of the parties. The overall case was organized into six occasionally overlapping issues:
wetlands protection, stormwater management, groundwater protection, landfill
consolidation/creation and design, open space, and traffic. Pre-Hearing Order, § IV-5.
Two of these issues—groundwater protection and landfill consolidation~—were
particularly problematic, and the presiding officer did not rule definitively in the February
2008 ruling as to whether they were proper issues for the Committee to consider. With
regard to those issues, he ruled that the Board should identify any portions of the
Holliston Zoning Bylaws which contain standards more stringent than state law and that
the Board “is advised to present evidence” on those issues, Rulmg on...Motion to
Clarify..., pp. 10-11 (Feb. 20, 2008). That is, a final determination as to whether the
Committee has jurisdiction on those matters was left for this final decision. They are
addressed in section II1-D(1), immediately below. The other four issues are more
straightforward, and are addressed in section II-D(2), below.”

1. Consolidation of the Onsite Landfill, Remediation, and Related Issues of
Groundwater Protection Are Not Regulated Under the Holliston Zoning Bylaw and
Therefore Are Not Properly Before the Committee.

Prime real estate is rarely available for affordable housing, and therefore over the

years, we have reviewed a number of plans for developments on the sites of abandoned

7. At the time of the presiding officer’s February ruling, it appeared that the issues of open space
and traffic had been waived. The presiding officey, however, permitted them to be raised again
in the Pre-Hearing Order, and in that sense the later order supersedes the ruling.

We note that both the ruling and the order are merely altempts to frame the issues in this case
in a preliminary manner. The presiding officer cannot bind the full Committee with regard to
what issues are properiy before it, and therefore 1o the extent that parts of the ruling or order may
be inconsistent with this decision, this decision controls. Also see n. 3, above.



landfills." The case before us is unusual, however, since the town has asserted that it has
regulated remediation of such sites under its zoning bylaw, and that its Z0oning
requirements prohibit the construction of this affordable housing development. Because
both the remediation process and its relationship to the Comprehensive Permit Law are
complex, the questions of what facts must be proved in a case like this and how the law
should be applied are similarly complicated. We have considered them particularly
carefully since public policy supports the development of affordable housing on
brownfields sites,” and it is therefore important both in this case and in future cases that
the law not be applied in such a way as to create unnecessary barriers to the permitting of
affordable housing,

The fundamental structure of the Comprehensive Permit Law as applied in our
hearings is that the developer must establish a prima fucie case that its proposal complies
with generally recognized design standards, which may include state and federal
standards, and if it does so, the burden then shifts to the Board to prove that thete are
local concerns which support the denial of the comprehensive petmit and that those local
concerns outweigh the regional need for housing. 760 CMR 56.07(2)(a)(2).
56.07(2)(b)(2); see Board of Appeals of Woburn v. Housing Appeals Commitiee, 451
Mass. 581, 583-584 (2008). But our focus is on local concerns, and nothing in Chapter

8. In 1974, we considered a site that had “in the past been used for refuse dumping purposes,
-..[Tihere was concern. .. {about] the ... release of subterranean gas....” We found that the
danger was minimal, and noted that “to assure the best approach™.. the Board and the developer
had agreed 10 work cooperatively. Planning Qffice for Urban Affuirs, Inc, v. Beverly, No. 73-04,
slip op. at 9 (Mass. Housing Appeals Committee May [0, 1974).

In later cases, housing was also approved with relatively little conflict with regard to
hazardous waste issues, See Shorebrook Trust v. Yarmouth, No. 88-11, slip op. at 2 {Mass.
Housing Appeals Committee May 3, 1989)(site found acceptable despite “the presence of
environmentally undesirable material due o its previous use as the Town Pump™); Woodland
Heights Partership v. Bourne, No. 91-06, slip op. at 14, (Mass Housing Appeals Committee,
Jun. 14, 1993)(“the town... will actually benefit” because “[t}he developer's proposal is that all
hazardous materials and solid waste be removed from the site”); Northern Middlesex Housing
Associates v. Billerica, No 89-48, slip op. at 4 (Mass. Housing Appeals Committee Memorandum
on Remand, Oct, 12, 1993)(condition requiring Board oversight of remediation stricken because
“ensuring that remediation is performed ‘in accordance with applicable federal and state
hazardous waste regulations’ is not within [the] jurisdiction [of the local Board or the Housing
Appeals Committee]™).

9. See, e.g, G.L. c. 2LE, § 3AG)BNaXI)(b).



10

40B suggests that we should consider environmental issues raised under state and federal
law. On the contrary, the Committee has no the authority to hear a dispute as to whether
a developer 1s adhering to state or federal law. See Q.1 B, Corporation v. Braintree, No.
03-15, slip op. at 6-7 (Mass. Housing Appeals Committee Mar. 27, 2006)(holding that it
is not “the role of either the Board or this Committee to adjudicate compliance with state
standards™), aff'd No. 2006-1704 (Suffolk Super. Ct, Jul, 16, 2007. Further, as we have
noted recently,

The Board ordinarily should not be permitted to inquire into an issue or
place restrictions on atfordable housing if the Town has not previously
regulated the matter in question. Sec 9 North Walker Street Development,
Inc. v. Rehoboth, No, 99-03, slip op. at 4-5 (Mass. Housing Appeals
Comumittee Nov. 6, 2006 Decision of the Committee on Remand) (Remand
Decision), citing Walega v. Acushnet, No. 89-17, slip op. at 6, n.4 (Mass.
Housing Appeals Committee Nov. 14, 1990); Sheridan Development Co. v.
Tewksbury, No, 89-46, slip op. 4, 1.3 (Mass. Housing Appeals Committee
Jan, 16, 1991). While under certain circumstances it may be appropriate for
the Committee to review important health and safety issues that are not
specifically governed by local regulation, those situations arise when
exceptional circumstances exist that could not have been anticipated by the
‘Town, and when review of the issue {under state or federal law] may not
take place outside the context of this appeal. See Hamlet Development
Corp. v. Hopedale, No. 90-03, slip op. at 8-15 (Mass. Housing Appeals
Committee Jan, 23, 1992); Wulega, supra at 5-7.

Lever Dev., LLC v. West Boylston, No. 04-10, slip op. at 10 (Mass Housing Appeals
Commiftee Dec. 10, 2007). Also sec Meadowbrook Estates Ventures, LLC v, Amesbury,
No. 02-21, slip op. at 14 (Mass. Housing Appeals Committee Dec. 12, 2006)(holding
review of innovative wastewater fechnology is inappropriate when there is no local
regulation and a state DEP permit is required), appeal docketed, No. 2008-P-1240 (Mass.
App. Ct. Jul, 24, 2008); Artitash Views, LLC v. Amesbury, No. 06-17, slip op. at 12, n.7
(Mass, Housing Appeals Committce summary decision Oct. 15, 2007)(attempt to enforce
uncodified requirements with regard to outdoor design “may well also run afou] of the
statutory provision that all requirements be applied ‘as equally as possible to subsidized
and unsubsidized housing.” G.L. c. 40B, § 20”). aff'd, No. 2007-5046 (Suffolk Super. Ct.
Jan. 7, 2009). If, however, the municipality has distinct regulations that are more strict

than the parallel state law, issues raised under the local requirements are considered local
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concerns under the Comprehensive Permit Law. LeBlanc v. Amesbury, No 06-08, slip op.
at 9 (Mass. Housing Appeals Committee, May 12, 2008), appea! docketed, No. 2008-
2631D (Suffolk Super. Ct. Jun. 12, 2008); Princeton Development, Inc. v. Bedford, No,
01-19, slip op. at 11 (Mass. Housing Appeals Commiittee Sep. 20, 2005); Oxford Housing
Auth. v. Oxford, No. $0-12, slip op. at 12 (Mass. Housing Appeals Committee, Nov. 18,
1991),

In this case, both the developer and the Board introduced extensive expert
testimony concerning consolidation of the on-site landfill, remediation, and groundwater
protection. The evidence describes the past, present, and future of the site in great detail.
Thorough assessments of the site itself and of the hazardous materials on the site have
been done in the past. Exh. 73,9 7; 74, 4 7, | 1. Further assessments have been done-
fairly recently (Phase I and II Environmental Site Assessments), and a conceptual remedial
plan (Supplemental Investigation & Revised Conceptual Remedial Plan with Associated
Cost Estimates) has been prepared by a licensed site professional (LSP). Exh. 74, T 13-
15; Exh. 12; Exh. 44. Still further assessment and remediation can and will be done in
order to achieve a “permanent solution” which presents no significant risk to the public. '
Exh, 74, 44 13-14, 22, 24, 32-63, 156; Exh. 41, pp. 6, 12. This specifically includes
remediation of groundwater prior to development of the site. Exh. 74, § 64, 65-87.

The Board argues that because considerable further assessment and design
remains to be done, the developer has not established a prima facie case. Board’s Brief,
pp. 19-21. More specifically, it argues that the proposal has not been described in
sufficient detail to enable the Board to have “a fair opportunity to challenge it.” Board’s
Brief, p. 21; also see Tetiquet River Villuge, Inc. v. Raynham, No, 88-31, slip op. at 11
{Mass. Housing Appeals Committee Mar, 20, 1991). But our review of the evidence
concerning the detailed work already done concerning this site, particularly the

conceptual remedial plan, leads us toward the opposite conclusion—that the plans and the

10. See 310 CMR 406.1000, ef seq. “Permanent Solution means a measure or combination of
measures which will, when implemented, ensure attainment of a level of control of each
identifted substance of concern at a disposal site or in the surroundin g environment such that no
substance of concern will present a significant risk of damage to health, safcty, public welfare, or
the environment during any foreseeable period of time.” 310 CMR 40.0006.
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evidence of future compliance with state law would be sufficient to establish a prima
Jacie case. See Canton Property Holding, LLC v. Canton, No. 03-17, stip op. at 22 (Mass
Housing Appeals Committee Sep. 20, 2005 (expert testimony that design will comply
with state stormwater management standards is sufficient to establish prima fucie case),
also see Exh, 12. In fact, however, despite all of the evidence introduced, we need not
consider the substance of these issues—either whether the developer proved its prima
Jacie case or whether the Board has established counterbalancing local concerns in
response—because, as discussed below, we conclude that the Holliston Zoning Bylaws
do not regulate the remedial activity proposed here.

To consider what the Holliston Zoning Bylaws regulate and do not regulate, we
must examine in more detail how the issues have been framed in this case, and what
bylaw provisions might be applied to them, In thé Pre-Hearing Order, the question of
whether consolidation of the landfill creates a dangerous situation is raised in two places.
First, under “Groundwalter Protection,” the Board’s position is stated as
“[¢]onsolidation/creation of a landfili will pollute the groundwater.” Pre-Hearing Order,
§ IV-5(c)(if). The Holliston requirements cited in the Pre-Hearing Order to show that
groundwater is protected are two very general sections of the bylaw:

In any district, no use will be permitted which will produce a nuisance or
hazard.... Neither shall there be permitted any use which discharges into
the air, soil, or water any industrial, commercial, or other kinds of
wastes,,. unless the same are. .. treated.. ..

Exh. 32, § 1.D(1).

No discharge. .. into... the ground, of any materials. .. as can
contaminate... water supply... shall be permitted except in accordance
with applicable federal, state, and local ... laws and regulations.

Exh. 32, § V-N(2).'!

Second, under “Landfill Consolidation/Creation and Design,” the Board’s posijtion
is stated as “[clonsolidation/creation of a landfill will endanger the public safety.” Pre-
Hearing Order, § IV-5(d)(i). The Holliston requirement cited to show that the

consolidation of waste on the site is regulated locally is the “Basic Requirements” section

11. Bylaw section V-1{Wetlands and Flood Plain Protection Zone) is also referred to in the Pre-
Hearing Order, but is not relied on by the Board.
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of the Holliston Zoning Bylaws, which states that “[a]ny use not specifically enumerated
i a district herein shall be deemed prohibited.” Exh. 32, § B2 Inits brief, the Board
ciies, in addition, the two very general bylaw sections above. Exh. 32, §§ 1-D(1), V-N{2);
also see Board’s Brief, pp. 14, 23.

With regard to both of these issues, there is an additional provision in the bylaw
which might have been cited by the Board except that under the specific facts presented
bere, it does not apply. That is, the “prohibited uses” section of the Groundwater
Protection District special regulation pronibits landfills in Zone H groundwater protection
areas. Bxh. 32, § V-L(4)}(B)2)c). In this case, however, the area of landfill consolidation
is not in the Zone IL."* That is, only a small area at the castern edge of the northern patt of
the site, near the intersection of Marshall and Prentice Streets, is within the Zone Il
delineated by the section V-L of the Holliston Zoning Bylaw. Exh. 73, §47; Exh. 48, p.
12; Exh. 57, p.1 and fig. 2. The landfill consolidation area is a two-acre area in a west-
central portion of the site, outside of the Zone II. Exh, 48, pp. 11-13; Exh, 74, 4 43.

On the most fundamental level, the attempt by the Board to interpret these Byiaw
provisions as prohibiting the landfill consolidation is belied by the fact that at least one
other landfill has been permitted in Holliston—a town-owned landfill on the opposite
side of Marshall Street just south of the site, which was closed and capped in 19831
Exh. Exh 57, pp. 1-2, fig. 2.

But more significantly, we find that none of the above bylaw provisions can fairly
be read to regulate the landfill consolidation here. If a new landfili were proposed, that
might be a use regulated under Holliston Zoning Bylaw. But here there is an existing
hazardous waste site. There is no indication in any of the bylaw provisions that they are

intended to regulate remediation; instead, the language, particularly the references to

12, A typographical error in the Pre-Hearing Order mistakenly refers to this section as section V-
B. See Pre-Hearing Order, § TV-5(d). Exhibif 32 is the “Town of Holliston Zoning Bylaws,
adopted October 1962... with amendments through Oclober 2006.”

13. Further, there is a question as to whether this consolidation of landfill materials under DEP
supervision, as opposed te an operating landfill, falls within the definition in the bylaw. See
Exh. 32, § V-L(4)(B)(2)(c)and 310 CMR 19.006,

14. A ymall pant of this town-owned landfill appears to actnally be within the Zone 1I
groundwater protection area, Bxh. 57, fig. 2.
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“discharges,” clearly refers to active uses that pollute the environment rather than to
remediation efforts on existing hazardous waste sites. '

Further support for this position is found in the fact that landfills are mentioned
specifically with regard to Zone 1L areas in the Groundwater Protection District section of
the bylaw, but only there. This supports our conclusion that the other, very general
language in the bylaw—where landfills are not specitically mentioned-—does not, under
the Comprehensive Permit Law, constitute local regulation of the placement and design

of landfills, much less of activities to remediate an existing problem. Since these matters

15. Since we find that Holliston has not in fact regnlated the remediation of hazardous waste
sites, we need not reach the difficult question of whether such local regulation is preempted
under home rule principles articulated by the Supreme Judicial Court. That is, “municipalities
can pass zoning ordinances or bylaws as an exercise of their independent police powers, but
these powers cannot be exercised in a manner which frustrates the purposes or implementation of
a genexal or speeial law enacted by the Legistature...” Board of Appeals of Hanover v. Housing
Appeals Commitiee, 363 Mass. 339, 360 (1973). We have found no ruling from the courts that
indicates whether the Legislature, in adopting Chapter 21E, may in fact have intended to precmpt
local regulation of hazardous waste site remediation. But we do note that “in some
circumstances we can infer that the Legislature intended to preempt the field because legislation
on the subject is so comprehensive that any local enactment would frustrate the statute's
purpose.” Boston Gas Co. v. Somerville, 420 Mass. 702, 704 (1995), cited with approval in
Boston Ldison Co. v. Bedford, 444 Mass. 775, 781 {2005). On the other hand, invalidation of
local requirements may well require a “sharp conflict™ between them and the state legislation,
which “appears when cither the legislative intent to preclude local action is clear, or, absent plain
expression of such intent, the purpose of the statute cannot be achieved in the face of the local
by-law.” School Comm. of Boston v. Boston, 383 Mass. 693, 701 (1981), quoting Gruce v,
Brookline, 379 Mass. 43, 54 (1979). Thus, for example, local wetlands protection bylaws
containing more stringent controls than the state Wetlands Protection Act have been upheld. See
Lovequist v. Conservation Commission of Dennis, 379 Mass, 7 (1979). Cf. Fafard v.
Conservation Commission of Barnstable, 432 Mass. 194, 204 (2000)(local wetlands bylaw
upheld under the rationale that “the Legislature provided only general principles to be used in
regalating construction {of piers] on Commonwealth tidelands.”).

It is not clear how remediation of a hazardous waste site should be viewed under these
precedents. We note, however, that remediation is governed by a very comprehensive state
statutory scheme, the Massachusetts Oil and Hazardous Material Release Prevention Act, G. L. c.
21E. “Simply put, G. L. ¢. 21E was drafted in a comprehensive fashion to compel the prompt
and efficient cleanup of hazardous material and fo ensure that costs and damages are borme by the
appropriate responsible parties. To that end, the department has promulgated extensive
regulations, known coliectively as the Massachusetts Contingency Plan (MCP), for purposes of
implementing, administering, and enforcing G. L. c. 21E. See G. L. ¢. 21E, § 3; 310 Code Mass.
Regs. §§ 40,0000 (1999). Taygeta Corp. v. Varian Assoc. Inc., 436 Mass. 217, 223, (2002).
Similarly, the operation and management of active sold waste facilities are also extensively and
strictly regulated under state law, See 310 CMR 19,000,
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have not been regulated locally, they are not local concerns that this Committee wil]
consider.

Finally, in addition to the allegations related to landfill consolidation, the Board
asserts a similar claim with regard to groundwater protection and the proposed
wastewater treatment facility. It contends that the proposed on-site wastewater treatment
facility may affect a town well that is about two miles downgradient. Exh. 73, 9 62.
Though the facility (which will require approval and permitting by DEP) has not yet been
fully designed, it is clear that it will discharge 65,000 gallons per day into the
groundwater.’® Exh. 71, §108-113; Exh. 73, 1 45, 48. The Board argues that “[i]t is
entirely possible that some of the proposed wastewater discharge will pass through the
{existing town-owned] landfill [which is across Marshall Street from the site].. .,
generating additional contaminants to groundwater from [that} landfill.” Board’s Brief, p.
36. This, in turn, could “degrade the water quality at [Town Well #4177 Board’s Brief,
p- 37; also see Pre-Hearing Order, § IV-5(c}{(i). The developer points out that detailed
hydrogeological and other studies will be prepared before the facility is permitted by the
state DEP, and argues that in any case there will be no adverse effect on the town landfill
orwell. See Exh. 73, 4947, 50, 53, 54, 58. The Holliston requirements cited in the Pre-
Hearing Order to show that this issue is regulated are the general sections referred to
above. See Exh. 32, §§ 1-D(1), V-N(2), and V-I (Wetlands and Flood Plain Protection
Zone). But, as indicated above, § I-D(1) prohibits discharges “unless [they]are...
treated,” which the effluent will be in this case, and § V-N(2) permits discharges “in
accordance with the applicable federal, state, and local health and water pollution control
laws and regulations,” which will also be true. Section V-I protects features on the
surface of the earth-—wetlands and flood plains——rather than the groundwater, and the
Board has pointed to no specific part of the section that it alleges will be violated. See

Board’s Brief, pp. 30-41. Thus, as with the previous issues, we find that these bylaw

16. The effluent will have been treated, and thus its discharge directly into groundwater does not
violate the law. Exh, 73,99 75-77.

17. The developer’s position is that detailed hydrogeological and other studies will be prepared
before the facility is permitted by the state DEP, and that there will be no adverse effect on the
town landfill or well. Sce Exh. 73, 947, 50, 53, 54, 58.
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provisions cannot fairly be read to regulate or prohibit the wastewater discharge here.
There is no indication in any of the bylaw provisiens that they are intended to regulate
discharges from a large wastewater treatment facility that is fully subject to state law.

Consolidation of the onsite landfill, remediation, and the related issues of
groundwater protection are not regulated under the Holliston Zoning Bylaw, and therefore
are not properly before this Committee. Further, since these issues will be fully reviewed
by state environmental authorities, there is no need for us to consider making an
exception to our general rule of not considering unregulated matters. Cf, Walega v.
Acushnet, No. 89-17, slip op. at 6 n.4 (Mass. Housing Appeals Corumittee Nov. 14,
1990).

2. Issues Properly Before the Committee

Four additional environmental and planning matters were put into issue by the
Pre-Hearing Order in this case. With regard to some of these, the developer continues to
challenge the presiding officer’s ruling that they are legitimate matters of local concern.
As mentioned above, there is not always a bright line between local concerns and matters
regulated by the state. 1t is a line that must be drawn on a case by case basis after
considering not only the design feature being challenged by the Board, but, equally
important, the unigue circumstances of the municipality—that is, its specific, written
regulations and requirements and past regulatory practices. In this case, we find that each
of the four other matters enumerated in the Pre-Hearing Order have been regulated
sufficiently so that we will consider them on the merits. They are summarized as follows.

Issues concerning wetlands protection are regulated by the Holliston Wetlands
Bylaw § 3, and Holliston Wetlands Regulations, § 6. See Exh. 33; 34,

Issues concerning stormwater management are regalated by the Holliston Board
of Health Stormwater and Runoff Regulations and the Holliston Site Plan Review
Regulations. See Exh. 35; 36,

Issues concerning open space have been regulated by Holliston under various
provisions in its zoning bylaw. For instance, in section V-H, Special Permit for Cluster
Development, the town has expressed a policy of permiiting increased density when

increased open space is provided. Similarly, under section V-G, open space is regulated
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in apartment districts. Thus, by analogy, it is legitimate for the Board to raise open space
concerns with regard to the proposed development. Stated in other terms, we will address
open space on the merits since we find that the issue has been regulated under sections V-
H(2)(a)(4), V-H2)(h-j), V-G(2)(e)(4), V-G(@)(x), V-G(5)(a)(6)(d), and V-G(5)(d)(3) of
the bylaw. See Exh. 32.

Issues concerning traffic have also been regulated by Holliston both explicitly
and under longstanding land use approval practices. See, ¢.g., Site Plan Review and
Special Permit Regulations, Exh. 35, § 7.3.4." Therefore, we will also address the local
traffic concerns raised in this case~—adequacy of sight distance at the entrances and of

Emergency access.

1V. LOCAL CONCERNS

When the Board has denied a comprehensive permit, the ultimate question before
the Committee is whether the decision of the Board is consistent with local needs. Under
the Committee's regulations, the developer may establish a prima Jacie case by showing
that its proposal complies with state or federal requirements or other generally recognized
design standards.'” 760 CMR 31 06(2), 760 CMR 56.07(2)(a)(2). The burden then shifis
to the Board to prove first, that there is a valid health, safety, environmental, or other
local concern that supports the denial, and second, that the concern outweighs the
regional need for housing. 760 CMR 31.06(6); 760 CMR 56.07(2)(b)(2); also see
Hanover v. Housing Appeals Committee, 363 Mass. 339, 365 (Y973), Hamilron Housing
Authority v. Hamilton, No. 86-21, slip op. at 11 (Mass. Housing Appeals Committee Dee,
15, 1988),

18. Reoadway design is in all likelihood regulated by subdivision regulations as well, but they
were not introduced into evidence,

V9. [ A] prima fucie case may be established with a minimum of evidence.” 100 Burrill Street,
LLC v. Swampscot, No. 05-21, slip op. at 7 (Mass. Housing Appeals Committee Jun. 9, 2008),
quoting Canton Housing Authority v. Canton, No. 91-12, siip op. a 8 (Mass. Housing Appeals
Committee Jul. 28, 1993). For example, “it may suffice for the developer to simply introduce
professionally drawn plans and specifications.” Tetiguer River Village, Inc. v. Raynham, No. 88-
31, slip. op. 9 (Mass. Housing Appeals Committes Mar. 20, 1991).



A. Wetlands Protection

With regard to wetlands, the developer introduced testimony from two experts, a
specialist in wetlands and wetland delineation and a professional civil engincer. Exh, 76,
N1;87,42;, 73,4 1. The Board presented testimony from an expert who is both a
professional civil engineer and a professional planner. Exh. 77, 4 [; 77-A.

There are five wetlands areas on the site. They were identified in a single
Abbreviated Notice of Resource Area Delineation (ANRAD) that the developer filed with
the Holliston Conservation Commission in June 2003 under both the Holliston Wetlands
Bylaw and the state Wetlands Protections Act (WPA), G.L. ¢. 131, § 40, Exh. 53.%
These wetlands are regulated locally by the Holliston Wetlands Bylaw § 3, and Holliston
Wetlands Regulations, § 6. See Exh. 33; 34. The Board has focused on two particular
provisions of the bylaw and regulations that are stricter than state law; first, the provisions
that define the 100-foot buffer zones around each wetland arca as actual resource areas

and largely prohibit disturbance of the land in such zones, and second, a provision that

20. Only excempts from the ANRAD (Exhibit 53) were admitted in to evidence; the exhibit does
not include the maps or plans that show the actual delineation. Subsequent to the filing of this
document with the Conservation Commission in 2003, a site visit was conducted which included
the fown conservation agenf, 8 member of the Comumission, a consultant employed by the
Commission, and the developer’s expest. Exh. 76, 19 27-28; also see 87, 9§ 5-10. With regard to
one area—:the pond (Area E)-—"minor adjustments” were made in the field to the wetiands
delineation. Exh. 54, p. 2; 76, 4 31, alse see 87, 4 5-10. In addition, the consuitant suggested
that the wetlands boundary be moved up (away from the pond) by one two-foot contour. Exh.
54, p. 2; 76 § 31, In the other four areas, no changes were suggested other than the addition of
one “intermediate flag.” Exh. 54, pp. 2-3; 76, 1 32-34; also see §7, 94 5-10. The consultant
recommmended that these slightly modified delineations be approved by the Conservation
Comumission. Exh. 54, p. 3. The Commission apparently never acted upon that recommendation,
and in 2004, as a (cchnical matter, the developer withdrew the notice. Bxh. 55. The Board now
argues that in the context of the comprehensive permit application, the wetlands have not been
delineated sufficienly to permit the wetlands issues to be fully addressed. See, e.g., Exh, 77, 4
16. We disagree. Under the Comprehensive Permit Law, either the Board or, on appeal, this
Commitiee has “the same power to issue permits or approvals™ as the Conservation Commission,
that is, to determine the proper wetlands delineation under the local wetlands bylaw. G.L. c.
408, § 21. We find, based upon the documentary evidence before us, particularly Exhibit 54,
and the testimony of the wilnesses, that with regard %0 the local bylaw, the 2003 wetlands
delineation made by (he developer™s expert, as modified by the suggestions of the Conservation
Commission’s consultant, is accurate. Exh. 87, 4 10. An approximate depiction of this
delincation appears on the overall site plans. See Exh. 6, sheets 7 and 13 (“Existing Conditions
Plan, Plan 5” and “Grading and Drainage Plan, Sheet 57).
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specitically classifies the first S0 feet of the buffer zone as a *no disturbance area.”
Board’s Brief, pp. 44, 49; Exh. 34, §§ 3.4, 6.3.1.

As wili be seen below, the developer’s wetlands expert described, with reasonable
specificity, the design elements that may atfect the five wetlands areas. See Exh. 76, 1
45-64, 68-78; 87, § 11-27. That description, the clear intention to comply with the state
Wetlands Protections Act, and the expert’s testimony that the development “will result in
no significant adverse impacts to wetland resource areas both under the WPA and the
Town of Holliston Bylaw” are sutficient to establish a prima fucie case pursuant to 760
CMR 56.07(2)(a)(2). Exh. 78, §78. To determine whether the Board has met its burden
in response, we will address the wetlands areas individually, examining the design
proposed by the developer and the local concerns raised by the Board. Neither party,
however, introduced a great deal of scientific evidence with regard to impacts on these
resource areas,”’ Nevertheless, there is sufficient information so that by comparing the
evidence presented by cach side we are able to identify legitimate local concerns, and we
conclude that the Board has not met its burden of establishing that those concerns
outweigh the regional need for affordable housing so as to justify denial of the
comprehensive permit. In one instance, however, a significant enough concern has been
raised so that we will impose a condition to ensure that focal concerns are protected when

the development is constructed.

21. For instance, the Board’s expert testified that there will be “extensive construction of
dwelling units and stormwater management facilities within 25 1o 35 feet” of wetlands, and yei
his more detailed testimony focused on stormwater management facilities and not the location of
buildings. BExh. 77, § 15. For that reason, we can only address the stormwater facilities, and any
local concerns about building locations, roadway locations, or the like are deemed waived.

We should note that the Board’s failing in this regard is a common one in the cases presented
tous. Frequently, Boards® witnesses fail to develop their testimony beyond how a proposed
development falls short of focal requirements. This is not sufficient. The Board must also
demonstrate why the stricter local requirement must be applied to protect a local concern. A
board should provide evidence of how the proposed development would have a more detrimental
impact if cer(ain local requirements are waived than if it is built to state standards, and show that
that impact is sufficiently great to outweigh the regional need for housing. Ordinarily, this would
require the Board 1o work closely with the Conservation Commission and to hire a wetlands
scientist 1o evaluate the physical characteristics of the site in great detail. Not only should the
expert be familiar with the site, but ideally, he or she should also be sufficientty (amiliar with the
bylaw and the overall characteristics of the town so that he or she understands the scienfific basis
for specifying particular bylaw provisions that are stricter than state law.
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The Pond (Area E) -~ At the northeastern end of the site is a triangular, man-made
pond, with a narrow peripheral wetlands area along its banks (labeled Area ). See Exh.
6, sheet 9; Exh. 10. Because it is slightly larger than a quarter of an acre, it is protected
under both state and local law. Exh. 76, 99 24-25. Much of the area surrounding the pond
was disturbed in the past; gravel mining operations led to topsoil removal, soil
compagction, and piles of spoil. Exh. 76, §4 57, 59; 87, 49 14, 16. ks buffer zone,
including the $0-foot no-disturbance area, although degraded, is a wetlands resource area
under the local bylaw. The developer proposes to re-grade all of this area in order to
construct a large stormwater detention basin—Basin 4P-—which will surround the pond on
two of'its three sides. Exh. 76, 44 57, 59; 6, sheet 9. The existing wetlands at the edge of
the pond will not be disturbed, and the bottom of the basin, which will be at an elevation
similar to that of the pond, will consist of hydric soils and “will be revegetated with
indigenous hydric species, ...increas{ing] the overall wetland area of the site, and
enhanc(ing]... surface water management and wildlife habitat.™ Exh. 76, § 60; 87, 7 17,
18. That is, a considerable portion of this area, when completed, will not just be a buffer
zone, but will itself become an actual wettand, with improved stormwater management
capabilities and increased “functionality... in terms of shade, hiding cover, and forage
opportunities” for wildlife. See Exh. 87, 4 18; 89, 449. Nearby buildings are well clear of
the no-disturbance area and impinge on the 100-foot buffer by at most about ten feet. Exh.
6, sheet 9; Exh. 77, § 63.

The Board’s expert raised a number of concerns. First, he asserted that the pond
is a vernal pool. Exh. 77,418, 19. It clearly is not. A vernal pool, which rarely
resembles a pond, is a “confined basin or depression..., which, at least in most years,
holds water for a minimum of one month during the spring... [and] is free of adult
predatory fish populations, {thus] providing essential breeding and rearing habitat
functions for amphibian. .. species....” Exh. 34, p. § (Holliston wetlands regulations).
On-site observations have shown that there is a vernal pool in the small body of open
water in the large wetlands arca (Area A/D) on the western portion of the site. Exh. 76, 1
37-39; Exh 54, p.3. But in the pond at the northeastern part of the site, the developer’s

wetlands specialist observed three different species of predatory fish and various
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unidentified minnows, which led him to the conclusion, with which we agree, that the
pond is not a vernal pool. Exh. 76, 4 24, 40; 87, 4 12.

A more legitimate concern raised by the Board’s expert is that the bottom of the
stormwater basin will be & foot below the existing wetlands surrounding the pond, “which
is likely to lower groundwater and dewater the wetland....” Exh. 77, 9 18. The
developer’s expert did not respond, which adds credibility to this assertion. See Exh. 87.
This, however, is easily addressed by a condition requiring that the floor of the basin be
raised at least one foot, unless a hyd_rogeologic or other study shows that there is no risk
of dewatering nearby wetlands or that the risk can be addressed by other means.”? See
§ VI-2(c), below,

Beyond this, the Board’s expext testified in general terms that the no-disturbance
zone will be altered, and that the developer “has not demonstrated. .. that it can address
these [unspecified] issues without adversely impacting this resource area....” Exh. 77, 9
20. But the burden of proof is on the Board, and we find it has not proven specific
damage within the no-disturbance area in order to meet that burden.

We conclude that although the nature and quantity of the work proposed here is
unusual, when viewed in the context of the remediation of an extensively disturbed site,
the Board has proven no Iocal concern that cutweighs the regional need for housing.

The Large Wetlands Areas {Areas A/D) ~ At the opposite end of the site are the
two largest wetlands areas (labeled Areas A and D), which are part of an extensive
forested swamp that extends well beyond the site itself; they adjoin one another, separated
by an existing roadway. Exh. 76, 4 14-16, 20; also see Exh. 4, sheet 13; 48, p. 9. These
areas constitute roughly the western third of the site, and as noted above, one of them
contains within it a vermal pool, See Exh. 48, p. 9; Exh. 76, 4 37-39; Exh 54, p.3. They
are protected under both state and local wetlands regulations. The 100-foot buffer zone

ourrently “is largely a denuded former landfill slope transifioning to an old disturbed field

22. Raising the foor is not in itself a significant change in the design of the development, If,
however, as is likely, this change requires other changes in design, whether or not they are
substantial can be determined pursuant to 760 CMR 56.05(11). The developet’s engineer also
suggested the possibility of placing an impervious barvier between the pond and the basin to
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and shrub habitat.” Exh. 76, §22. The forested wetland areas themselves will remain
undisturbed, but a very large stormwater detention basin—RBasin 7P—will be constructed
close to them. Exh. 76, §46-47. A portion of it will be located within both the 100-foot
butfer zone and the 50-foot no-disturbance area. Exh. 6, sheet 13; 76, § 48, In a manner
similar to Area E, the developer proposes to completely re-engineer and re-grade the area
in which the stormwater basin will be located. Construction debris will be removed, and
the area will be excavated to increase flood storage capacity, Exh. 76, 4 49. The entire
basin will “be re-vegetated with indigenous {plant] species,” and become a wetland. Exh.
76, 14 51, 74; 89, §49. And, a “significant area of the bufler zone along the eastern edge
of the Wetland A/D)... will also be fully restored. Exh. 87, 22. The developer’s
expert’s opinion is that the stormwater basin “will revitalize this degraded area.... It will
enhance this area through soil stability and shade. ... It may provide habitat for a variety
of wildlife species, including amphibians such as spotted salamanders that may breed in
the... vernal pool located in this area....” Exh. 87, 9 23-24.

The Board’s expert provided no testimony that specifically addressed the possible
impact of Basin 7P on Areas A/D. See Exh. 77, ¢ 13-23. General comments that the
~ on-site stormwater management system will negatively affect wetlands and buffer zones
are insuificient to satisfy the Board’s burden of proof. See Exh. 77, 4 17.

The Small Isolated Wetlands Areas (Area B and C) — Near Areas A/D are two
much smaller depressions, labeled Areas B and C. They are separated from the larger
areas by the existing roadway in one case, and by an carthen berm in the other. Exh. 76, T
19-20. These are isolated wetlands protected under focal regulations, but not under the
WPA. Exh. 73,9 21. The first small isolated wetlands area, Area C, is also described as
“degraded” due to historic gravel mining practices and dumping. Exh. 76, 9947, 68, 73.
It “was a dump site for old stumps, as evidenced by the rotting remains of the root
systems.” Exh. 76, §20. This area is within proposed stormwater Basin 7P, and thus, as
described above, the developer proposes to completely re-engineer and re-grade the area,

including this entire small wetlands area. Exh. 76, 947; Exh. 6, sheet 13, As noted,

“prevent groundwater migration to the ... basin.” Exh. 89, § 50. Depending on what the
ramifications of such a barrier are, this, t00, could possibly be a substantial change.
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construction debris will be removed, and the area will be excavated to increase flood
storage capacity. Exh. 76, 149. The entire basin will “be re-vegetated with indigenous
[plant] species, ** which will “restore the function of the degraded [wetland] both in terms
of surface water management and as wildlife habitat.” Exh. 76, 1951, 74; 87, 9 23; 89, 4
49. The developer’s expert’s opinion is that the stormwater basin “will be an
enhancement of the small pocket wetland....” Exh. 87,  26.

The Board’s expert provided little in the way of concrete objections to these
design plans. In 4 single paragraph, he simply described the work, characterized it as
“complete destruction” of the wetland, and stated, “It is imperative that the standards that
apply to these locally and state regulated areas be thoroughly evaluated fto determine]
whether the stormwater system can be constructed without adversely affecting the
interests protected under the local bylaw.” Exh. 77, 422. We find that this, too, is
insufficient fo prove the existence of a local concern that outweighs the regional need for
housing,

The second isolated area, Area B, is across the existing road to the west of Area C,
It is outside of the area in which Basin 7P will be constructed, and will not be disturbed.
Exh. 6, sheet 13; also see Exh. 76, §47. The Board’s expert expressed no concerns with
regard to it. See Exh. 76, 94 13-23.

Review of Final Plans - Lastly, we note that while the broad outlines of the
developer’s proposal for wetlands restoration are clear, the Board’s expert is correct that
detailed specifications have yet to be provided. See, e. g, Exh. 77,99 19, 20. In somne
cases such as this—where the wetlands issues are fairly complex—developers might have
chosen to present more detailed plans, even though only preliminary plans are required.
See 760 CMR 56.05(2)(a), (2)(f). Since that was not the case here, lest there be any
confusion, the partics should be aware that while we hereby approve the overall
preliminary wetlands plan under the local bylaw, specific designs must be reviewed by
the Holliston conservation agent under the wetlands bylaw prior to construction, and the
developer must appear before the Conservation Commission under the state WPA. Sce

760 CMR 56.05(10)(b).
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B. Stormwater Management

Stormwater management is regulated by the Holliston Board of Health
Stormwater and Runoft Regulations and the Holliston Site Plan Review Regulations, See
Exh. 35; 36. The town uses these regulations in its “discretionary permit process” that
applics in both wetlands and upland areas, Exh, 78, % 9; 36, § 7.3.3(a), (d). The most
significant way in which the local requirements exceed stale requirements appears to be
that not only must post-development peak discharge rates not exceed pre-development
rates, but in addition, post-development discharge volume must be held constant or
reduced. Exh. 78, 9; Exh. 35, Also, slopes in stormwater basins are not permitted to be
steeper than four to one, as compared to the state limit of three to one. Exh. 35. There
may also be enhanced water quality standards, though these were not specitied by the
Board. Sce Exh. 78, 99.

The parties focused largely on the proposal’s primary stormwater management
features: the detention basins, deseribed above, which are “constructed wetland areas.”
See Exh. 89, 449. The developer’s expert civil engineer testified that the plans admitted
into evidence are preliminary plans that comply with the 1997 state Stormwater
Management Guidelines, and will be redesigned to comply with 2008 revisions in state
requirements. Exh. 73, 49 90-93; 111(b); 89, 1/46. He testified about various specific
aspects of the design, and indicated that in several respects the preliminary plans will
need modification.” Exh. 73, 4y 94-106.

All of the Board’s arguments are based on the testimony of ifs expert professional
engineer and planner, Thomas Houston.®* See Board’s Brief, pp. 30-63. This testimony

and the arguments articulated by the Board in its brief focus almost entirely on whether

23. The preliminary nature of the plans created some confusion. For instance, the Board’s
expert was concerned thaf a fence was not provided around the stormwater basin and that
drywells had not been designed to capture roof water. Exh. 77,928, 29. But developer’s expert
testified on rebuttal that fences, though not required, “could be provided if needed,” and that
“[localized infiltration of roof top runoff will be provided at cach of the proposed buildings.”
Exh. 89,1445, 48. Similarly, though further field work will be required, the preliminary design
calculations are based not only on USGS Soil Survey information, but also “preliminary onsite
test pit data.” Exh. 89, § 44; cf. Bxh. 77, 9 26.

24. The town planner testified only as (o the applicability of town requirements, not as an expeit
on stortnwater. Exh. 78,99,
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the stormwater system will function as designed. See, e.g,, Board’s Brief, p. 51, §21; p.
53,4 25; Exh. 77, 4§ 25-42. The testimony attempts (o show either that the design does
not comply with state standards or that compliance with state standards is not feasible.
See, e¢.g., Exh. 77, 4431, 33, 35, It provides considerable detail, particularly with regard
to the elevation of various design features and the separation of those features and the
basins themselves from groundwater. See, e.g., Exh. 77, ¥4 25, 26, 31-35, 38-40. In
contrast, the developer’s expert, James Hall, by and large chose not to respond to the
specific allegations, but simply elaborated briefly on the developer’s commitment fo
complying with state standards. Exh. 87, §¢ 43-52.

The testimony does not provide an explicit and unambiguous explanation of the
difference of opinion between these two qualified experts, but the reason for the
disagreement is clear by implication. The Board’s expert based his testimony on the
assumption that the basins are upland basins requiring two feet of separation between
their bottoms and groundwater. See Exh. 77, §25. But the basins will not be in an
upland area since the developer’s expert designed them as “constructed wetland areas,”
which will be at or near groundwaler, and in his opinion are approvable under state
standards. Exh. 89, §49. A more explicit indication of the misunderstanding appears in
the testimony concerning wetlands protection, discussed above. Alteration of a smalf,
isofated wetland would not be perrﬁissible if it were to be replaced by an upland detention
basin, but here the existing wetland is being incorporated into & much large constructed
wetland, And, as the developer’s wetlands expert pointed out, the Board’s expert
“faii[ed] to understand that no wetlands will be destroyed...,” Exh, 87, §26.

Having reviewed the testimony of both stormwater experts, we find that the
developer has proven that the proposed development will comply with state stormwater
standards.” This proof of compliance with state standards is sutficient to establish the
developer’s prima facie case. 760 CMR 56.07(2)(a)(2); Canton Property Holding, LLC
v. Canton, No. 03-17, slip op. at 21-24 (Mass. Housing Appeals Committee Sep. 20,

25. Although the fina] design must comply with stare law is reqaired in any case, so that there
will be no confusion, we include a condition 10 that effect, and this will ensure that if the Board’s
expert is correct in any of his specific critiques, those problems will be rectified. See § VI-2(d),
below.
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2005) (prima facie case established even though “depth, sizing, location and
configuration of the detention basins might require revision™).

As noted above, little if any of the Board’s festimony attempted to meet its burden
of proof by establishing damage to local concerns that might outweigh the regional need
for affordable housing. For instance, even though there was no clear testimony with
regard to the volume of stormwater runoff, we can infer that the design will not meet the
strict local requirement that the volume as well as rate of runoff be limited. That is, the
developer’s expert festified only that the design will ensure that “post-development peak
discharge rates do not exceed pre-development peak discharge rates.” Exh. 73, 4 95.
But, assuming that the volume of runoff does not meet the local standard, there is no
indication that this will do any harm. In fact, any significant harm appears unlikely since
the site is immediately adjacent to a very large existing wetland.

The only area in which there was any testimony about non-compliance with local
requirements was with regard o the slope of the sides of the stormwater basins and their
depth. But the Board’s expert testificd only that the design calls for a three-to-one slope
(which is permissible under state standards), that they are deeper than the iocal standard
of three feet, and that therefore they “do not comply” with Jocal reculations. Exh. 77, 4
36, 41. There is no evidence of harm which might outweigh the regional need for
affordable housing.

We conciude that the Board has not met its burden of proof with regard to the
design of the development’s stormwater management system,

C. Open Space

At least 135 acres of the site, or nearly 30% of it, will be open and undeveloped.
Exh. 71, § 15; ¢f. Exh. 73, §43. Much of this will be wooded wetlands, although there
are some upland wooded areas and a two-and-one-half-acre open area suitable for playing
fields which is located in the southeast corner of the site above the wastewater leaching
field. Exh. 6; 10; 71, § 15; 89, 4 19-20. There will also be recreation facilities,

including two tennis courts,” at least two playgrounds, two gazebos, and paths for

26. The developer originally proposed either tennis courts or a putting green.
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walking and bicycling®’ Exh. 10; 71, 9§ 15; 73, 99 36-43, The developer’s civil engineer
testified not only that this open space meets generally recognized standards, but also that
it meets the requirements of the Holliston Zoning Bylaw. Exh. 89, 9 3. We find that it is
unnecessary to determine definitively whether the design complies with the bylaw, but in
any case, rule that this expert’s testimony in full is sufficient to establish a prima facie
case pursuant to 760 CMR 56.07(2)a)(2).

First, we have previously noted that “{tThough the purpose of the Comprehensive
Permit Jaw is to permit waiver of unnecessarily restrictive local reguirements, it is
nevertheless instructive o consider the ‘requircmcnts” that the town has put in place for
other developments similar to the one proposed. See L.A. Associates, Inc. v. T: ewksbury,
No. 03-01, slip op. at 13-14, (Mass. Housing Appeals Committee Feb, 1, 2005). The
Holliston Zoning Bylaw suggests that the total open space in a cluster development
should in no case be “less than 15% of the total land area of the tract...”® Exh. 32, § V-
H(2)(§). The Holliston town planner argued that this 15% figure is not a fair benchmark
since the bylaw provides an alternate way of calculating required open space. That
alternative, however, is entirely unrealistic for affordable housing. It assumes individual
homes built on nearly one-acre lots. That is, as the town planner acknowledged, it would
require that esch housing unit be placed on a 40,000 square foot lot and “to achieve 200
fhousing] units... with the minimum required open space, over 210 acres would be
required.” Exh. 78, { 8(1). In summary, since nearly 30% of this development is open
space, the bylaw itself suggests that the amount of open space is adequate.

More important is the testimony introduced by the Board from a well qualified
professional planner. See Exh. 79, 99 15-17; Tr. 11, 58-82. Based upon an estimate of

between 567 and 612 residents living in the development, she prepared a chart of

27. The latest plans, prepared May 22, 2006, (Exhibit 10), show tennis courts rather than a
putting green, one playground, two gazebos, and paths, The remaining playground(s) will be
added t0 the plans as per the testimony of the developer’s principal.

28, We have little doubt that this is intended to include wetlands. The Apartment District
section of the bylaw refers to “open space including wooded and wetland areas.” Exh. 32,5 V-
G{2)(c)(4) {emphasis added).
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recommended recreational facilities, See Exh. 79, 416, As seen in Table 1, it is

remarkably similar to what is being proposed:

Tabie |
Proposed Recommended by the Board’s Expert
2 playgrounds i totlot & 1 playground
open area (2% a.) common space with amenities (3-5 a.)
2 gazebos —_
2 tennis courls 1 or 2 tennis courts
— basketball court
walking trails (> V2 mile) walking trails (minimum: ¥ mile)

As seen in the table, both parties suggested two play areas. The developer’s plans
show only one such area, and therefore need fo be revised to add a playsround for
elementary school children to conform to the actual proposal. See Exh. 10 In addition,
the play area that is shown on the plans, which appears to be a small tot lot, is pootly
tocated. The developer, in consullation with the Holliston town planner, should give
serious consideration to enlarging the tot lot and placing it in a safer location—one in
which children playing are visible from the rear windows of homes. (A triangular open
space located 400 feet due west of the current location would appear to be ideal.)

The Jarge open area proposed by the developer is slightly smaller than that
suggested by the Board’s expert, but that is more than compensated for by the two
gazebos proposed for other parts of the site.

The proposal lacks a basketball court, but that can casily be added in the vicinity
of the open area or, better, in some other location on the site. We will so require by
condition. See § VI-2(e), below,

We conclude that the proposal provides adequate open space,

D. Traffic

The Board raised two issues with regard to traffic—that vehicular sight distance at

the entrances will be inadequate, and that the configuration of the internal roadways is

inadequate for emergency access.” Pre-Hearing Order, § IV-5(f}. The developer’s

29. There was testimony on broader questions concerning the volume of traffic and levels of
service on local roads and intersections and conceming the existing conditions with regard to
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engineering design firm conducted a traffic study, and two of its expert witnesses-—its
civil engineer and its traffic engineer—testified that under standards issued by the
American Association of State Highway and Transportation Officials (AASHTO) the
sight distances at the entrances will be adequate and that emergency vehicles will have
access throughout the site. Exh. 46, pp. 18, 28; Exh. 73, 25-27; 75, § 145. This is
sufficient to establish the developer’s prima fucie case. 760 CMR 56.07(2)(a}2).

Sight Distance ~ The Board argues that under AASHTO standards the
recommended intersection sight distances are not met at either of the two entrances to the
development. Exh. 77, Y4 47-49. Specifically, the Board’s expert notes that at the
northern entrance, looking north, the intersection sight distance should be 467 feet, but
that only 410 feet of sight distance is available. Exh. 77, §47. At the southem entrance,
looking south, the intersection stopping distance should be 467 feet, but only 400 feet of
sight distance is available. Exh. 77, §48.

The developer’s expert was in substantial agreement with the Board’s expert with
regard to the measured conditions, finding that sight distance at both entrances was 400
feet.” Exh. 75, 1% 69,70; Exh. 46, p. 16. But he detved into the question of sight
distance in considerably more detail. See Exh, 75, 1§ 57-87. He noted that two separate
sight distance criteria are used to evaluate intersections—intersection sight distance and
stopping sight distance. Exh. 75,4 58. Specifically, AASTHO recommended
infersection sight distances “are based upon not inconveniencing traffic,” while minimum
stopping sight distances provide for safe stopping by vehicles on Marshall Street. Exh.
75,49 130-131; 86, 4 19, 22. He agrees that the recommended intersection sight
distance is 467 feet. Exh. 46, p. 18; 75, 4 80; 86, 4 19, 22. But he concludes that

because the sight distances exceed the minimum stopping standard of 327 feet, they “are

sight distance at the intersection of Prentice and Marshall Streets. See, ¢.g., Exh, 77, 44 43-48,
50-52. We will not consider these, however, since they were not raised in the Pre-IHearing Order.
Sce Pre-Hearing Order, § 1V-2 (issues raised in the Pre-Hearing Order “are the sole issues in
dispute...”).

30. Ata later point, the witness testified that the sight distance at the northern entrance was 410
feet. Exh. 75, 4 81. We assume that the lower figure is correct.
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adequate (o provide safe intersections.” Exh. 46, p. 18, 75, 4 83, 131; 86, 14 20, 23; also
see Exh. 47, p. 4,9 10.

We credit the testimony of the developer’s witnesses, and conclude that because
stopping sight distances will be adequate, the entrances to the development will be safe.

Emergency Access — The Board and its experts argue that there is not adequate
emergency access to all parts of the development because of dead-end streets that “exceed
the local safety standard of 500 feet and 12 dwelling units per dead-end road,” Board’s
Brief, pp. 64, 69-70; Exh 77, 9 53.

The development roadways are a combination of loops and dead ends. There are
three access points on Marshall Street—two entrances and an emergency access roadway.
Exh. 73, 920-21; Exh. 10. Although the majority of housing units are not on dead-end
streets, two fairly long roadway segments do have dead ends. Each of these—one near the
center of the site serving 30 housing units and the other at the northern end of the site with
32 units—is between 600 and 700 fect long.*! Bxh. 10 (by scaling). There is little
evidence with regard to topography or other features of these roadways.

We agree with the Holliston fire chief that “[a]s a general rule,... long, single-
access roadways should be avoided due to the potential for blockages” due to fallen trees,
autornobile crashes, or other unusual circumstances which may results in delays in
emergency personnei reaching homes isclated at the end of the street.” See Exh. 80, {9 4-6.
Among the three leading cases of this sort that we have considered, we have twice found
the dead-end roadways to be sufficiently hazardous to justify denial of a comprehensive
permit. See O.LB. Corp. v. Braintree, No. 03-15, slip op. at 8-11 (Mass. Housing Appeals
Committee Mar. 27, 2006) {1500-foot single-access roadway to 100 units of housing found
inadequate); Lexington Woods, LLC v. Waltham, No. 02-36, slip op. at 8-20 (Mass.
Housing Appeals Cornmittee Feb. 1, 2005) (steep, winding, 1000-foot single-access
roadway to 36-unit development found inadequate); cf. Capital Site Management

Associates Lid. Partnership v. Wellesley, No. 89-15, slip op. at 28-35 (Mass. Housing

31. Exhibit 10, a site plan prepared by the developer’s engineer, has a notation that says.
“Length of Dead End = 1,613°.” This is incorrect.
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Appeals Committee Sep, 24, 1992) (steep, 200-foot roadway to 33-unit development
approved).

But the dead-end streets in this case are difficult to evaluate. In general terms,
neither is the length of the streets and the number of houses located on them so great as to
unquestionably create a hazardous situation, nor are they so short and sparsely developed
s0 as to be of no concern, Further, we have little specific information to rely on. Few
details concerning topography or other design criteria were explored in the testimony, nor
did either party present evidence concerning the scientific or statistical aspects of the risk
involved. Thus, in our judgment, the Board has not presented sufficient evidence to meet
its burden of proving that the risk presented by these dead-end streets outweighs the
regional need for affordable housing.*

The Board and the fire chief also argue that school-bus stops are inconveniently
located, and that as a result parents may drive their children to the bus stops and block
emergency vehicles with their parked cars. Board’s Brief, pp. 68, 70; Exh. 80, 4 8.
Though this argument appears unconvincing on its face, we need not analyze it since the
developer has agreed to locate bus stops in more central locations, Exh. 89, 142; also see

§ VI-2(f), below.”

32. It would be a simple matter to reconfigure the dead-end streets to ereate safer, looped
roadways. See Exh. 10. That is, the turn-around loop at the end of the dead-end street in the
center of the site is near the turn-around loop at the end of a similar, but much shorter street. By
eliminating the turn-around loops and adding a new segment of roadway about 500 feet long,
these two streets could be joined, creating a large continuous loop. At the northernmost part of
the site, the turn-around loop al the end of the second long dead end could simply be replaced by
an additional emergency access road intersecting with Marshall Street, which is only about 100
feet away. Further, it appears that the long emergency access road at the southern end serves no
purpose; if it were eliminated, the only housing units that would not still be accessible by two
alternate routes are the six units that are actually located on it. Overall, the site design shows
littie creativity, and though it meets minimum standards, there are a number of ways in which the
configuration of roadways and housing units coutd be improved. Any such changes that the
developer may propose are subject 10 the progedures in 760 CMR 56.05(11).

33. A similar argument—that vehicles mancuvering out of tandem parking spaces might block
emergency vehicles—was made by the Board’s expert. Exh, 77, § 54. It was not briefed, and
therefore is waived. See An-Co, Inc. v. Haverhill, No. 90-11, slip op. at 19 (Mass. Housing
Appeals Committee Jun. 28, 1994), citing Lolos v. Berlin, 338 Mass. 10, 13-14 (1958).
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V. ATTORNEYS FEES

The developer has filed a motion for reimbursement of attorney’s fees, The
Board’s rules provide that “[t]he Board may hire outside consultants for review and
analysis of any application when the board determines it appropriate,” and the cost is to be
borne by the developer.®® Al the first hearing before the Boatd, in March 2005, counsel
for the Board informed the developer that an escrow account would need to be established
to pay consultant fees. Exh. 71, 1 118. Norton Affidavit, Attach. 2 (filed Jul. 17, 2007).
The developer agreed to pay between $10,000 and $15,000 into an escrow account to pay
consultants, including the Board’s counsel. Exh, 71, 9% 121, 122. The developer alleges
that at that time expenses to be paid to counsel were “presumed to be limited to
approximately $5,000 based upon [counsel’s] representation.” Exh. 71, 44 123. The
minutes of the meeting indicate only that “[the developer] agreed to fund attorney’s fees.”
Mermbers of the Board and town officials who were present state that the Board did not
“make any representation to the applicant that the initial escrow account would be
sufficient to cover expenses associated with technical assistance, including legal
assistance. iIn fact, the account was established ‘subject to replenishiment.”” Affidavits of
Carey, Dellicker, Donovan, and Sherman, § 6-9 (Board’s Opposition to Motion for
Reimbursement, Attach, B, C, D, E (filed Jul. 27, 2007)). Although it is unlikely that the
Board could have required payment of most of the attomey’s fees, the Comprehensive
Permit Law does not prohibit the developer from voluntarily agreeing (o pay such fees.
See Attitash Views, LLC v. Amesbury, No. 06-17, slip op. at 14 (Mass. Housing Appeals
Committee Summary Decision Oct. 15, 2007), aff'd, No. 2007-5046 (Suffolk Super. Ct.
Jan. 7, 2009), and cases cited. Based upon the minutes, and supporting affidavits, we find
that there was no explicit limitation placed upon the amount of those fees that the

developer agreed could be reimbursed. The motion for reimbursement is therefore denied.

34. The rules are entitled “Ruies for the Issuance of a Comprehensive permit, G.L. ¢. 40B,” and
“are authorized by G.L. ¢, 40B, sce, 21; G.I.. ¢. 44, sec. 53G; and 760 CMR 31.02(3).”
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VI. CONCLUSION

Based upon review of the entire record and upon the findings of fact and
discussion above, the Housing Appeals Commitiee concludes that the decision of the
Holliston Board of Appeals is not consistent with local needs. The decision of the Board
is vacated and the Board is directed to issue a comprehensive permit as provided in the

text of this decision and the conditions below.

1. The comprehensive permit shall conform to the application submitted to the

Board except as provided in this decision.

2. The comprehensive permit shall be subject to the following conditions:

(a) The development, consisting ot 200 total units, shall be constructed
substantially as shown on site plans by Coler & Colantonio, Inc. (Cedar Ridge
Estates, January 19, 2005, rev’d May 22, 2006)(Exhibit 6, as revised by Exhibit
10}, landscape plans by Coler & Colantonio, Inc. (8/2/06)(Exhibit 13), architectural
plans by Bgnatz Associates, Inc. (Exhibit 13), and as described in this decision,

{b) Prior to beginning construction, the developer shall, as described more
fully in the February 20, 2007 Ruling on Board’s Motion to Dismiss in this matter,
establish ownership of the 2.55-acre parcel within the site and that easement rights
to a bridie path are consistent with the development plans.

(¢} The floor of stormwater Basin 4P shall be raised at least one foot,
uniess a hydrogeologic or other study shows that there is no risk of dewatering
nearby wetlands or that the risk can be addressed by other means.

(d) All design features shall comply with the state Wetlands Protection
Act, including all DEP Stormwater Management Guidelines, subject to review by
the Holliston Conservation Commission and the Massachusetts Department of
Environmental Protection.

(e) Recreational facilities shall be provided as proposed and further
described or modified in section IV-C, above,

(f) Unless notified by the Board that the current locations of the two

proposed bus stops are acceptable, the bus stops shall be relocated to central
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locations on looped roadways.

3. Should the Board fail to carry out this order within thirty days, then, pursuant
to G.L. ¢. 40B, § 23 and 760 CMR 56.07(6)(a), this decision shall for al} purposes be

deemed the action of the Board.

4. Because the Housing Appeals Committee has resolved only those issues placed
before it by the parties, the comprehensive permit shall be subject to the following further
conditions:

(a) Construction in all particulars shall be in accordance with all presently
applicable local zoning and other by-laws except those waived by this decision or
in prior proceedings in this case,

(b) The subsidizing agency or project administrator may impose
additional requirements for site and building design so long as they do not result
in less protection of local concemns than provided in the original design or by
conditions imposed by this decision.

(c} If anything in this decision should seem to permit the construction or
operation of housing in accordance with standards iess safe than the applicable
building and site plan requirements of the subsidizing agency, the standards of
such agency shall control,

(d) Constraction and macketing in all particulars shall be in accordance
with all presently applicable state and federal requirements, including, without
limitation, fair housing requirements.

(¢} This comprehensive permit is subject to the cost certification
requirements of 760 CMR 56,00 and DHCD guidelines issued pursuant thereto.

(f) No construction shall commence until detailed construction pians and
specitications have been reviewed and have received final approval from the
subsidizing agency, until such agency has granted or approved construction

financing, and until subsidy funding for the project has been committed,
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(#) The Board shall take whatever steps are necessary to insure that a
building permit is issued to the applicant, without undue delay, upon presentation of
construction plans, which conform to the comprehensive permit and the

Massachusetts Uniform Building Code.

This decision may be reviewed in accordance with the provisions of G.L. ¢. 40B,
§ 22 and G.L. ¢. 304 by instituting an action int the Superior Court within 30 days of

receipt of the decision,
Housing Appeals Committee
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